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Does generative Al

infringe copyright?



Obviously yes



Copyright in one slide

“Copyright protection subsists ... in original
works of authorship fixed in any tangible

medium of expression” 17 U.S.C. § 102(a)

“| Tlhe owner of copyright ... has the
exclusive right|] ... to reproduce the

copyrighted work™ 17 U.S.C. § 106(1)
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Overview

The Common Crawl corpus contains petabytes of data,
regularly collected since 2008.

‘ Choose a crawl...

The corpus contains raw web page data, metadata
extracts, and text extracts.

Common Crawl data is stored on Amazon Web Services’
Public Data Sets and on multiple academic cloud

platforms across the world.

Learn how to Get Started.

Access to the corpus hosted by Amazonis free.

You may use Amazon’s cloud platform to run analysis jobs directly against it
or you can download it, whole or in part.

You can search for pages in our corpus using the Common Crawl URL Index.

Check out the Example Projects, view Use Cases, or Statistics for our crawls.

Community v About v Search v Contact Us
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Copies everywhere

* There are copies of millions of works
* In the training datasets
* In the outputs

* In the trained models (which can be seen “with

the aid of a machine or device,” 17 U.S.C. § 101)
e All of these are infringing

* Or I should say, potentially infringing ...



Does generative Al

infringe copyright?



Obviously no



Fair use

17 U.S.C. § 107

“| The fair use of a copyrighted work ... for purposes such as

criticism, comment, news reporting, teaching (including multiple

copies for classroom use), scholarship, or research, is not an

infringement of copyright. ... [T|he factors to be considered shall

include—

(1) ¢
(2) ¢
(3)¢
(4) ¢
t

he purpose and character of the use, ...
he nature of the copyrighted work;

he amount and substantiality of the portion used ... ; and

he effect of the use upon the potential market for or value of

he copyrighted work.”
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Match Overview

EHP was founded in Melbourne in 1885. Billiton was founded in 1860. In June 2001, the 790/
two companies merged. In the 2003-2004 financial year, it had tgtal revenue of $34.087 billion, o
a total market capitalization of $136.35 billion. It employedfg,OOO people, making it the - <
second-largest mining group company globally. It was listed on stock exchanges in Australia, Currently viewing standard sources
London, and New York. The company is the world's third-largest supplier of iron ore. The ‘ BJ] View English Sources (Beta) ’
company has more than 100 years of business relationships with China, including importing
and exporting mineral products and steel, minerals, and land and sea oil exploration. Board
Chairman Don Argus and CEO Charles Goodyearl

Matches

1 Submitted to University... 230/0

Student Paper

Submitted to Queensla... ‘] '] 0/0

Student Paper

Over the past 100 years, from the trade of resource products, domestic apgl foreign joint

ventures to the procurement of mining machinery and equipment in China, EiP Billiton has

Eablished a long-term and friendly all-round partnership with Chinese business partnersl
s the world's second-largest economy, China is critical to developing BHP Billiton. Over the

Submitted to RMIT Uni... 60/0

Student Paper

Student Paper

Fst 40 years, BHP Billiton has supplied China with more thagﬁ billion tons of iron ore andl Submitted to University.. 69,
0 nd

king coal, liquefied natural gas, copper concentrate, nickel Ether resource products in

roviding a solid resource Submitted to Flinders U... 5%

Student Paper

the process of China's rapid industrialization and urbanization
guarantee for China's development. Like many multinational companies, BHP Billiton is a vital
participant, witness, contributor, and beneficiary of China's reform and opening up and has Submitted to University... 4%

Student Paper

forged an indissolublgselationship with China.
BHP) Billiton GroupEEthe world's largest production and distribution enterprise of various Submitted to Swinburn... 4%
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Fair use everywhere

Outputs: transformative fair use
Training data: nonexpressive fair use
Models: nonexpressive and transtormative fair use

... but what if some of the outputs infringe?



Does generative Al

infringe copyright?



Obviously only by users
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Why not notice
and takedown?

Where does the Copyright Act authorize it?

How can copyright owners find infringing
works?

How can Al companies block infringing
outputs?



Does generative Al

infringe copyright?



[t depends
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Content
Creation

Data
Creation

IN:Content

OUT:Data

Dataset
Collection/
Curation

IN:Data

OUT: Dataset(s)

Model
Pre-training

IN: Dataset

OUT: Base model

Deployment

Fine-tuning : Alignment

Generation
IN: Base model

OUT: Fine-tuned
model



A diverse supply chain

e A dataset/model/app could ...

* ...draw on multiple upstream ones

* ... be used by multiple downstream ones
e Every stage could be ...

* ... publicor private

o .. proprietary or open

P

e ... carried out by the same or different parties




Four interesting
open questions



1. Is training fair use?

* Bartz v. Anthropic: yes
e Kadrey v. Meta: yes
® Thomson Reuters v. ROSS Intelligence: no



2. Does it matter where the
training data came from?

* Bartz v. Anthropic:
* Buying and scanning books is fair use
e Torrenting scans is not fair use

o Kadrey v. Meta:

e Tt doesn’t matter, since the downstream use
that justifies the copying is transtormative



3. Does it matter it outputs
compete with authors in general?

o Bartzv. Anthropic: No, copyright only protects
authors against duplicates of their own work

* Kadrey v. Meta: Yes, “market dilution” weighs
against fair use at the model level, even if all
of the outputs are individually transformative
enough to be fair use themselves



Are outputs themselves

copyrightable?

]




Zooming out
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