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Does generative AI 
infringe copyright?



Obviously yes



Copyright in one slide

• “Copyright protection subsists … in original 
works of authorship fixed in any tangible 
medium of expression” 17 U.S.C. § 102(a) 

• “[T]he owner of copyright … has the 
exclusive right[] … to reproduce the 
copyrighted work” 17 U.S.C. § 106(1)











Copies everywhere

• There are copies of millions of works 

• In the training datasets 

• In the outputs 

• In the trained models (which can be seen “with 
the aid of a machine or device,” 17 U.S.C. § 101) 

• All of these are infringing 

• Or I should say, potentially infringing …



Does generative AI 
infringe copyright?



Obviously no



Fair use 
17 U.S.C. § 107

“[The fair use of a copyrighted work … for purposes such as 
criticism, comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not an 
infringement of copyright. … [T]he factors to be considered shall 
include— 

(1) the purpose and character of the use, … 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used … ; and 

(4) the effect of the use upon the potential market for or value of 
the copyrighted work.”















Fair use everywhere

• Outputs: transformative fair use 

• Training data: nonexpressive fair use 

• Models: nonexpressive and transformative fair use 

• … but what if some of the outputs infringe?



Does generative AI 
infringe copyright?



Obviously only by users









Why not notice  
and takedown?

• Where does the Copyright Act authorize it? 

• How can copyright owners find infringing 
works? 

• How can AI companies block infringing 
outputs?



Stop.



Does generative AI 
infringe copyright?



It depends















Compare:

• “anna and elsa” 

• “ice princess” 

• “watch frozen 2”



Zooming out







?


