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A tale of two settlements

At hrors (Geild: 6003/ e authorized o sel// a//:gfz‘ a/ books

eld: Th's ~ Forward—/ ooé/ng butSiness drranﬁe/y/enz‘ ... exCeeds

whad Che couwrt %z /98)‘/)7/2‘ tnder Kutle 23 ... i1 would release
éoog/e Cand others) Frorr //aé///Z‘y for cerdan felure acts.’

Z./z‘erary Works: NEXIS et a/. awdhiorized 2o sel/ a/iﬁiz‘a/ artic/es

Weld: " L2 Vhe Setd/errent ‘s release of clams reﬁara//ng fulure

1 1} r/ngemenfé 1S not /‘Mpro/?er ! :
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The problem posed

These are Setd/erents ol \//hﬁ :

¢ l> releases

(2) by 2he class

(3) for the defendat s fudure conduct

771& cases are a// over A e mMap

Copyright, real properdy, securidies law, antitrust

Some perrut #c oréid fudure—conduct releases, others Fordid




Iwo important distinctions

Fuletre conduct ) not future clams or Future clamants

1 ﬁ(z‘/,(re c/ WS 1 in mass lort cases Involve /OQSZ‘ condwct

Pardies woilh Fulure—conductd clarnms may Aave past-conduct

clams, as well

Wdalch for releases 5}/ classes, not éy rndividuals

Ihdividuals can also act via contract; classes capnot

Prorises/releases Ay defendants o a class are anproé/ emalic
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Future-conduct releases:
more at stalike

Baseline: 234X 3) a/dmdgeé aclion for defendant S prast conduct:

Class can lose its r{g/ﬂ( Zo COM/OenédZ(/on, but no more

ﬁ(iare —conduct re/ea586 cCan resw/? in fre5/7 harm»s Co Zhe C/QSS

Keleases 3/‘\/3 Che defendant rore Scope for action

Thus y CAere 15 pore ot SZ‘aée for the class

e e - . e

S s e o o o e e s e



Future-conduct releases ...

. are harder Zo design and reviecw

" Tt's hard to make predictions, especially about the fillure. )
Enderiic. moral-hazard problems for the defendant

.. ConCentratle power 1n Che defendant

Possible threats o the class and o Chird parties

. regulire Courts o actl as legs/aliures

Insert standard competence and accoanfaéi//fy argamenis Aere
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Solution: litigation-settlement parity

Fellitre—conduct releases al LoAsS re?w‘re /13/:9/7Z‘enea/ Scraz‘/ny

But one Ar{g/ﬁ ~/ine rele /s /7/:9/7/ v defens 1ble: The parity principle

A class showld be able o 3/\/8 Up 1n Sell/erent Zhose and on/y
those clams at stake in Zhe wunderl }/"’{9 laeos et

The line /s rooted in preC/ wWSion doctrine:

Past—conduct c/am»ms Saé/'ecf o clain prec/ wsion (broad)

Fellitre—conduct clams Saé/'ecz‘ lo ISSue prec/aéion Grcrrerih
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The case for parity

Keleases only clarms already at stake in the lawset
Grounds releases in specitics of defendart s rast conduct
Defendart s skin in the garre lirntls moral Aazard

Cannot credle rew poeoer, only contirm existing pocer

Ties set?/ enents o eX/\SZ/ng 4 réicle ITIT controversies
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“Identical factual predicate”

"CLCVass action releases may include clams not presented and even
those which could not have been presented as / ong as the released
conduct arises out of the ' identical factual predicate " as Zhe
settled conduct.” tWa/-Martd v. Visa, 39¢ F.3d 9¢, 107 (2d Cir. 2008

THhs i1s a/rost rzﬁhf-‘ 1

Y Tdesntical factua/ predicate s a clair —prec/usion concest

But for fulure conduct, issue prec/usion is more relevant
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Cases banning
iLidiecconallich felecrsasy

At hors CGGeuld oéjecforé pointed to cases /ike tilliams v. \/é(,éO\//‘C’,h

Buwt thad s a race discrisrvnadion case ...

. and individuals cant proépecf/\/e/y wave The civi/ r{g/?ZS /Geos

Sorne areas of laww bar Fulure—conduct releases even éy individuwals

Which ones? ThoSe with a /94(5/ I po/ /‘Cy dga/né & pr/‘\/az( e oro/er/‘nﬁ

£qg. Schewartz v. Dallas Cowboys (antidres?d)
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Cases permitting
future-conduct releases?

CaSes a//oa)/nﬂ releases of /,(np/eda/aé/e clams C eqg. Madswushita)

These are abocd /‘nie{/‘ar/s dictiona/ COM/Z‘y , not JZAS diciabil /‘Z‘y

Consent —dec rees awara/fnﬁ " roader relief than the cowurd could have
acoarded after a trial”

These are prosrises to the class, not 5}/ Zhe class

77‘e§fa55 Jnevrsance sett/erents ¢ranste e/‘r/ng an easerent

7778 fulure conductd here i1s a continualion of paSZ‘ condect
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Application: copyright

Hetthors CGGed/d: Scw?n/ng arnd S earc/zing roere /0/ awls /5/5/ £Far «sSe

But 58//[/73 whole books en rmasse 15 not Ffar wUSe

Exac’t/ y lhe sSort of set? /erent e 5/704(/ d Ae coorried QAOL(Z‘

4 SC’/dnh/‘hg —and —'Sedf‘CL/l/nﬁ Sett/erient coout/d Ae anot her SZ‘ory-’

/_/Zerar}/ Lorks: principal 1ISsUes involved scope of licenses

A coin at rial for defendants cwoeld have awtthorzed futere wses

Sett/erent ( proper/ }/> h.f,/'ecieo/ on ot her 3roana/6
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Questions!?




