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The Google Books decision

6003/3 scans, indexes, and displays srippels Fron book's
Sett/erent cou/d have /et 6003/8 Sell cormplete book's

Setd/errent re?a/rea’ release for 6003/8, 's future conduct

e e%/'ecz‘ea/ on this basrs Ay the couwrt

Disallocews releases 1 Aeyona/ Zhe SCOPCZ o he p/eaa’/ngé :
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Sut why?

A)/’}y 5/}04(/0//7 ‘Z‘ A Seff/emenz‘ Ae aé/e o reach fulture conduwct?
Whdtd does fulure conduct have 2o do cwwith dhe p/eaa’/‘ngé 7
What /s the / eﬁa/ basis For swuch a doctrine?

Zs the sale of books ” Aeyona/ Zhe sScope " of an inf r/nﬁemehf set?




My answers

Fuitere—conduct setd/esrents are wunusually dapgerous

Linut /‘ng releases Zo Zhe ana/er/y/ns /oSt reduwces he a/anﬁer

WiZies Z‘dé/ 1 Shes par/‘fy éeZ‘a)een /A /Z‘/gdf ron and setd/ enent

Clearest stalerent:  identical Factua/ prea’/‘CQZ‘e ;

Jadge Chin 30f it r/:9/7£ ! 2he sett/erent coas a 5r/‘a’38 o B




I: Carefully




Iwo important distinctions

Fuletre conduct ) not future clams or Future clamants

1 ﬁ(z‘/,(re c/ WS 1 in mass lort cases Involve /OQSZ‘ condwct

Pardies woilh Fulure—conductd clarnms may Aave past-conduct

clams, as well

Wdalch for releases 5}/ classes, not éy rndividuals

Ihdividuals can also act via contract; classes capnot

Prorises/releases Ay defendants o a class are anproé/ emalic
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~uture-conduct release dangers |.

Baseline: 234X 3) a/dmdgeé aclion for defendant S prast conduct:

Class can lose its r{g/ﬂ( Zo COM/OenédZ(/on, but no more

ﬁ(iare —conduct re/ea586 cCan resw/? in fre5/7 harm»s Co Zhe C/QSS

Keleases 3/‘\/3 Che defendant rore Scope for action

Thus y CAere 15 pore ot SZ‘aée for the class
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~uture-conduct release dangers ||

Fuetletre—conduct releases are farder Zo c/eS/Bn arnd revieco

" It's hard 2o make predictions, especially about the fudure.”

Endennc moral-hazard proé/ enmsS for the defendant

ﬁ(Z‘dﬁe —conduct rel/ easSesS concentrale pocoet n Che defendant

Pos S/A/ e Chreals o Zhe cl/ass and Zo A rd pdl‘f/eé

Fortlere—conduct releases re?a/re cowurds o act as / 3\9/6 /[ wres

Insert standard competence and accOanZaéi//Zy argamenis Aere
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Solution: link past and future conduct

Fellure—conduwuct releases al. wa/s re?a/‘re /7@/:9/7fenea/ Scrut /ny

But one 5/‘/\9/7{ ~/ine retle 1S /7/3/7/ y defens /A/ e

( eleases allowwed on/y £or paSZ( conduwctd and 175 continualion

ke ‘5 the novel! future condect ¢ hal ‘6 Che rosSt worriSose

777e / ine 1S rooted in prec/ wSion doctrine:

Past conduwct: res J'ad/‘caf a, 115 continuadion: collatera/ est oppe/

Le., 1T Ccreates parity betroeen /it /:9@5 1on and sett/erent
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“Identical factual predicate”

"CLC/ass action releases may 1nclude clams not presented and even
those which cowld not have been preSQnZ‘ ed as / oNg as Che released
Conduct arises owut of the ' identical factual predicate " as Zhe
sett/ed conduct.” Wa/-Martd v. Visa, 39¢ F.3d 9¢, 107 (2d Cir. 2008

Doctrine raSpanded lo falures of ao/e?aaz‘e repﬁeéenf alion ...

Ay a/raa)/nﬂ on prec/as ron laco ...

... and reac/w‘ng ZAhe : r{g/}f ‘ reswlts in future—conduct CasSesS

" Could not have been presesnted " refers o \/'//(r/\Sa//cZ/ond/ lirnts, not
kjéAf diciabi/ /Z‘y ones, and 1s linuted Ay IFP (e Madswus /7/‘f62>
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3ack to Google Books

Past conduwctd: s cann/ng and s ea/‘c/w'nﬁ coere p/ et S1 b/ (Vi far «USe
Feidere conduct: 58//[/73 whole books en masse 15 not Farr wUSe
777/‘5 1S exact/ y the sort of Selt/errent toe 5/704(/ d Ae coorried aéan‘

/4 S cann/ng —and-s earc/w‘nﬁ Sett/erent coout/d Ae, anolher S Z‘ory J

VE % 6003/ e wins a trialy, it would be allowed 2o contintte

4 »d 5/71.5 'S A ConZ‘/‘né(df ron of 7S pdSZ‘ conduct

Scrutimze it closeh Y bet i ‘5 poZ‘enZ/a/ / 17 permf\f Sible
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Questions!?




Outtakes




Cases banning future-conduct
releases!

Sonre oéjecZ‘o)\s pointed to cases like tilliams v. \/a,éoV/C’//?

Buwt that s a race discrisrvnadion case ...

... and individuals can 2 pro\fpecf el (V4 wave The civi/ r{g/flf S laewos

Sorne areas of laww bar Fulure—conduct releases even 5}/ individuwals

Which ones? ThoSe with a p&(é/ I po/ /‘Cy aga/ns & /Qr/‘\/dz( e oro/er/nﬁ

This po/ /cy does rnot exlend Zo Ciopy/‘/g/ﬁ‘ eorth the same force
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Cases permitting future-conduct
releases!

Mcdswushta and other cases all oa)/nﬂ releases of anp/ cadable clams

These are abocd /nie{/‘ar/s dictiona/ COM/Z‘y , not \/'4(5 diciabil /‘Z‘y

ﬁ refl q/ﬂ‘eré and ot her consent—decree casSes

These are propuses o Cthe class, not Ay Zhe class

UH!, ANarado, and the other rea/-estate cases

The future conduwuct here /s a continuation of /QQSZ‘ conduct
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't's not just a good idea, It's the law

Kule 23 2ypicality and commonality don Z work for Fudure conduct

Far, reasonable, and aa/e?adf e 1S 1mposS Sible 2o assSure ex ante

Dute Process lirntds implicated dute Zo /7/3/7 stakes

And, in state court at least, persona/ Jerisdiction fa/s

RKule $2 and Ardicle IIT issues with wunripe claims
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