Bk AL

[£] ABI-HBAMERE AEZHFH-B LR F T F

AERE., BHEEEN L AAanatn, HBEBETARAY, YHEE VN —-AAHK
PRGN, R ERT B, BBEMFREEALT EARBEEAPMFIAGAZLRZER
B AT BRI FAA T EORA, §ERTIHF EHEEAZELZRATIHRGF L
TR LRGSR XA RIENA RS AP Lo e 35 X
Lk 2 iR AR R AE BRI X —5, FRMRF RN ERGAATY R
BRI ER, B, 5EFFRAN RS ZRAHBH 0 EH 4, TIRAAFSAGA
ARG T, REM R ESNAGE ZEMFEY, BFSERELRENEHERFE
Y, MREITAMNAEER AT EXEZG R TR G T4,

FEWE . HEM SR KEEH REAR HKERA R
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[l

TEAR B, AT AR AR, B 2 IR 7 3] Google BHRRR G|, i © U2
REENFIRZ — HEREN IR — D E R, RA NS T4, HAT MR &
RUAZAL, REEBIH T RO R AR A BR T B, TS AN i A AT Ry R 1 R T I
HEATRART R . SEIEIE, BURAAAE SRR, DR TMETIARA I 3™, (BYEEL I
A HINTCIE B A By S — bl Wit 3 sl g d= o5 9, B RO O AR, AN R AFEE I .

AR E SRR INELR - HR8E (Kyle Goodwin) S ] AR 1A & A% Y Bl A 77 4 A i S 3L =2 )
i MegaUpload I+, %3 76 5 BRIk 1 ACH AR T 120 40 SCHF, IFH ok T 30T T3 32 o ik
Ao fEARE 3L B AR BRIk, A RISES S T R AR AT A, 2012 4F 1 A 20 H,
o T M AR AR B AT E Kim Dotcom 7EBIVE 22 IS E, AW T L7~ ,
5 SR B — 2 B AN BRI RS . SRR, U 2R R4S T MegaUpload MIERATIK -, 36
[ i £ T megaupload.com 345 , Iy 2 H 4G4 A A Carpathia Hosting 1 Cogent 7 7F MegaUpload
IR 55 s 4 I 2%

* I - AR ARHER 2 (James Grimmelmann ), 4% K 12 2% B¢ FLRE 4% 7R #1145 B¢ Tessler 28 6 U Al BIL 42 5 vd T A%
i - B EAM (Christina Mulligan) , i & 5e LB B04% . 3 “Data Property” # T American University Law Review, Vol.72,
Issue 3, 2023, p. 829-884. Zid fEEF2AL, 134 T SCH M EREHEAT T Mk,

B, JUARIMESN RSN, R, AR ERZARESEETH A NS 5 BRI 5 s AT
(EHHALHES . 23CFX037) 1 B Bt ok B .
O AR A AE IR A (conversion) HIWIF ., See Restatement (Second) of Torts § 222 (a) illus. 16 (American Law Institute 1965).
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XV RAESEE | IR WER . A S5 AR IR ST R ITRY . {2 MegaUpload # 1
FrOHnEUR - AR, AT e e AR Rt . Y MegaUpload Ik 55 A B F i, P BEC L VS
[ EAR RS, WTLAE RS, Hrh— e Al gEMCE S IR Re R IR 55 4%, IR IiEACFE
ERE AR AR AE . HAAE IR AR ANA 23] 1 B A E . b 2215 1) MegaUpload Il 55
2 LA SOy, R BTCIE VR, B I MegaUpload Ik 55 45 52 b bt Fn4 1 fh i #0431,
b TC VA TR sk S I A T 55

PR S R Il 5 SRy, HARAE SCTT TR IR BAHAEE . BURN RFR, S8 A, e Rk
%t HiA %45 Carpathia $64 /A F]; Carpathia "HFINN , W BEA MegaUpload HYH By, MiAITHE JCi% i
5] R 55 25 N 25 5 BR AR BUR g #0843 %57, 5 W) MegaUpload JG ¥k SCASH 447 R s [0 Bl 55 4 14 2% H o
JUEE L A, AR TR A [ RR T — g0 . PR o AR A 2 AR W 7 A 55, UG AL At
FEAT NHB AR B S 55 1R 2 At %o A3 A4 5 15

T S R AR ) RS L TG W] AT, B R OB 4 B AH SC 2R BL AR, WA A V8 MR BEL IR
NS H S, RAT, RN RIS AEM, (HEUF F Carpathia 3K S0t RAT 4, MR
A AR HE RN R 0 A AL, BN AR A DT IR AL, X AR 2 A, Al AT TG i U ) AR
P, AT RETCIE WA AR AN & ] o O AR B AR A A (B SO B P 8T A A4t 52 AR 7 Y < I B
VEmBVEF SR8 . I F RS AT RE 58 A Z AR, H e X KGR A BEA BRI AN X,

Y TR AE TR AT A WG A A A £, 3 R PR B A 5 e A B A vk A R AN B, AR
—F, %M, ZTAEIRM . KA MIEEE VA iCloud H 9 B F | Freshbooks H 4 B Ml 12 5% 58 Google
ORGP R T ICR . MRS Kim Dotcom F 8K LR BEAR AL 00 7, A3 A [) 25 X6 155 vy it
AIRLATRS ZE 1), A RGERLES T

PR, A S SR A — R B9 0 7 A ——8 8 W 7 A, e XA (have) B89 & X, JF
DAL F AR TE 077 19 05 2040 A A A AR 2

AT, MBI AR — Dl DR BT G (AP ML, instances) HR,
P A B0 #0 T A AT . B T (TR ) R — R R M T & (Carpathia
Hosting); M1, FFAT# S BIBLAFIARO 1 BLAO ALY T MR AT s RE O B R, TG, 1, 6%
MR & . &ds A AL (ownership of data) Jf-AE & %F 520 b (45 BAS B BUACH] 5 an SR HAB S0 A
PR AME R RN AS AR B W = g, TR B e A, Bl A AU T B 2 AR, B
iy L T B4 £ FH 4 380 25 R I

B BARAVE W = AT AT B A RS A aral , A SEbRiarat . M B3, B —A 5 EE K
WOHRELRY T R TIEM R Y . B RVPR I AU E—— A . 77 (titde) . 6% (bailment)*
VI A] S —— KB RS B v, M ARSOR 58 2B K U — SRk ase b By . S0br b, 8 M

Q@ MR E BRI AL, See William Magnuson, A Unified Theory of Data, Harvard Journal on Legislation, Vol.58,
Issue 1, 2021, p.60.

@ Wil P B, T ELETS (L BT 65 R, TGS I LR PR s SN AT % oK £ sy A B 1 O A B0
HE LA™ BN E T, FEATIIHE JEAS 23 s X X S8 i T HE A I8 . MBI g 50 S B X A el AT
HEAUH WARARE T 155 WA A e =1,

@ A FATHE T A5 B A B R L T3 B A0S (O BE AT T L, oA WA R A R RO R I BT U B TR = 1
See Jeffrey Ritter & Anna Mayer, Regulating Data as Property: A New Construct for Moving Forward, Duke Law & Technology
Review, Vol.16, Issue 1, 2018, p.220, 260, 267, 277.

* “hailment” X} R 3% E Rk iy (8" ot “RILMAE . TEHFEILFR, “bailment” TR ZIC N UARIA T, 1A BB iR I8 Fl
KWy, NEIWERRZ, RH HCET. — T
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B = A

RV 7 A B RIS IR LA SR AL 1T RV A RAAT S AL R A, UK A R R B Bl
IR A T FE= T,

FATNRE], A “W A AR R B b 9 ROR A — K, IWERE B3, (0«
PR IR S )z ELT R R AR R R A, PIARRIRATRYAE SR Sy < E s W A W]
AE 23 il HAB A AUE T AR SCrb 4 1 A 24 BR 1 2 B3 7= AR AR, Tl FLIR B 5 7] BEAS W] 47 B0A
(8 AU TR P A A AR 53 O T R 7™ B B A BRI St 0 W] 17 S U o TR TR AT - AR
(Julie Cohen) #&HIAARHEE, REZHCFE R EHTHFTIE 9 R 3 50, JEH A S &P ie Al
PUPBURAAS S ECIE W0 =A™ TR I 7= AR AR A8 55 7 Tk M AOR) 5 DA G

JUEAEAE R, FATIN Ry B W 72 A S A ST [ SR AR 1) de A A 2, TR s I 7
B O e . BB D 2 AR WA B M B A, (BT A58 A Syt 2007 4R
A2y LB e Thyroff v. Nationwide Mutual Insurance Co.Z6€ Fik | 4l 115 B n] O 9 R 5 1Y
X4, ARG K 75 B X 2 A5 A Thyroff 28 09T, DL Ko7 4G, JHL3% 48 1 S A 2 ol AR BE A 40
I, B B R i BE A5 IR R, AR A B BRI AR FoF X AR5 SCRY 1T AN X L AE A 1) SR
A B AR Py AR AL D 5t i S M RIS 32 e 1) 8 49 €4 A T i vl 000 P B4R o o (R IR 0k o fie e 12
T BTN IR AR I S5, A1 Thyroff 8 I PeASE FI T 78 52 5% W7 M1 5 40 78 M R 36 S0 1)
TR B BRI A5 24 2 H AR R AT AR ™ IS FH T R R PN 3 1 B R X 92 B 4 4 7R L T SR
R R TR, R < BB M Tk e ARRE 4 o AR A S TR A e S e

PSS S A 1k BE s A2 i T 28 0 FRAT TR LB 4 A A A BN 0 R AHE R, ik Be B
S A BRECE AR 7 SR AR, AH LG TS A FVRACGEA S, AR WA — 3] B [
FBEAT, B4 AWK,

AR SR it R Ry A 2 B8 W 7 AR B A SOOR 3 & AT A o 5 — 30 20 B 3k Sy A B s 2 i
RS A% 2R, JF ) WY R 5 A 28 B A W08 7 A AN T] R 5 9 53 O T T Ay e 5 40 I 7 AL i) .
PR TR 5 BR At 55 = A3 R RN T 7 ek vy BB T

—. ERHE

T DAAR SO — N SEAR BT T 40158 50 4 2 ) 0 D A8 PR I, A 7
ORI 2 S A UE SR 0, Fe 1 AR SRR B 7 A I LA A

Q] 7 P HE B Al A o A U R R RO AR SR M R, EFRATIAIR ], — s
MR O 5 e i/MEsUZ I T EAGE e, B, IR - iR - R TFEREE (Wesley

@ Julie E. Cohen, Property as Institutions for Resources: Lessons from and for IP, Texas Law Review, Vol. 94, Issue 1, 2015, p.9; Mark
A. Lemley, Romantic Authorship and the Rhetoric of Property, Texas Law Review, Vol.75, 1997, p.873, 895-903.

© 864 N.E.2d 1272 (N.Y. 2007).

@ Integrated Direct Mktg., LLC v. May, 495 S.W.3d 73, 76 (Ark. 2016).

@) See Child’s Hosp. Corp. v. Cakir, No. 15-cv-13281, 2017 WL 4012661, at *4-5 (D. Mass. Sept. 12, 2017); Network Sys. Architects
Corp. v. Dimitruk, 23 Mass. L. Rptr. 339, 3452007 WL 4442349, at *10 (Mass. Sup. Ct. Dec. 6, 2007).

@ See Devon Energy Corp. v. Westacott, No. H-09-1689, 2011 WL 1157334, at *89 (S.D. Tex. Mar. 24, 2011).

10 See, e.g., Wells v. Chattanooga Bakery, Inc., 448 S.W.3d 381, 392 (Tenn. Ct. App. 2014); Internal Med. All., LLC v. Budell, 659 S.
E.2d 668, 675 (Ga. Ct. App. 2008); see also Thompson v. UBS Fin. Servs., 115 A.3d 125, 137 (Md. 2015).

@ In re Dealer Mgmt. Sys. Antitrust Litig., 362 F. Supp. 3d 558, 577 (N.D. Ill. 2019); see also Epic Sys. Corp. v. Tata Consultancy
Servs. Ltd., No. 14—cv-748-wmec, 2016 WL 4033276, at *27 (W.D. Wisc. July 26, 2016).

@2 Henry E. Smith, Property as the Law of Things, Harvard Law Review, Vol.125, Issue 7, 2012, p.1691.

(13 See Thomas W. Merrill, The Property Strategy, University of Pennsylvania Law Review, Vol.160, Issue 7, 2012, p.2062-2064.
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Newcomb Hohfeld) #— 1% % , HIIBUTHG “Wh 7= BUR] 32T 40 o A5 A2 1A ABUR],
ol B R S RO, ORI R AT 7 R BRI, A
LA AT A, TR e PR AT T

30 AR R A5 X U A TR AR T S0 AR, (BT LE. Penner B0 T, i
geE), MM RN LT MBS, RO AR T R A RTERT R, R
SRR TR T 5 B 0 5 T B SR 8 A7 T A A SR P A 0 {5
ATSEHL MR NI AT it — Y LR B S 1 — R P, R S R T X
FERATH AT 9 2 W X R T

WEM L, YHE (thinghood) HYB00HER 54T WL TTIBHE =AU IEA AR I, ASCH
ST AE WP RUR I ORTHEZ PG SRR T PR R R TR | RS
058 0 A 558 7 25 O L

ST T BT —— 7 B 0 00 0 T —— A1 e 2 75 3 54 M A P S, 1)
T B A VR T AT £ 2 BB KR 247 2 SLH

(—) &#EAYD

TSR BRI TR 2 B ok FUAT i SR B R ko L A Bl
L HE L, WRRARERER LRI NE I8Ny & A4, TR0THEAEH A KA AR 7
RSk R AR T, LT BRI . SR 0B  —FR A T, 50 R ok B T A
PRI T EURCHE T DS VO I o R R ML T B, M A
HeFE RN O RCR S S 05 AP TR I, AT RERA 1897 4R th ARy (R Br) A1 1976 45t it
g ORI TR R —TEG Hr, 0a BER T AR OE TR # 60 A RR TR
FUPE 8 B AT ST, 970 A A S R ) 09 e B 7 BIE 0, RO SC A o A7 A )
AR R AR A AT R, 2 LAY . 0 A o 2 5 AR A 0 5 A ik 2 A
BV SR A 4 , FLHPHE R o 335 AR e S SRR A S 0 B el 6 0

BRI — 9, B0 TR A PR RO L AT, S AR R R R T 40 LT
YRR AT IO K AR TF 00 1 S0 T SR Tt DR o 04 - B R My A e (A
KRR A2 THE 160K M, A5 AT TR — A, P FURR B 5 B 1 4647 1 0 % W5
AL AL, AT TR SRR TR0, (0T th R B 0 % WS, A F
HFROIIE R (RO ), T A) T AR T K 45

M2, B0 TR SR A0, SR T i LAy . MR
U T 2V 2R LRI R B S 4L 0 T ph M A A R A B 1 1S e e, T
AL A TFAE A R0y, ARG QA L, SRR 4R SR, AR I
SR A SR

UG R E AR AR, IR 200, TR AR, 4 AR RS A S & 2
AP, EALRYY. A THIE G, WU Rk B IR TR AR 4 5 U4 R A T i

(D Wesley N. Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning, Yale Law Journal, Vol. 26, Issue 8, 1917, p.743.

@ See Arthur L. Corbin, Comment, Taxation of Seats on the Stock Exchange, Yale Law Journal, Vol. 31, 1922, p.429; Felix S. Cohen,
Transcendental Nonsense and the Functional Approach, Columbia Law Review, Vol. 35, 1935, p.815-816.

(0 Thomas C. Grey, The Disintegration of Property, Property: Nomos, Vol. 22, 1980, p.69, 74; A.M. Honore, Quwnership, in Oxford
Essays in Jurisprudence, p.112-124 (A.G. Guest ed., 1961).

@ J.E. Penner, The "Bundle of Rights" Picture of Property, UCLA Law Review, Vol. 43, 1996, p.733.
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B = A

@M, BT A S EA T, EORIEE X R AT SR (B FE sl B ) feiRkit M
BB B O R B T P D B RO Y, RS T

BRI, AT TG0 S5 e (AT Al P 38 1, S B 254l 2 AT A S R AE MR L, 38 B2 8 iy 3
Ho MR, HAbA SRR TR &, HI11% “Greater Blackacre JEERZ 8”7 wf “(HfE)” B, &
AR R R — g, F5E E, RIOTTEBREINF—HFIRIE AR, X —F IR L H AT
P e (Flan ) HORTE 2B, He . e AR AR S B AN R A SR
ATULAY, AREATTR R Tk S SO i A AR ARy o B, NATTE A AN B PR TR SRR
FIENS B = N O o 5 e T B (2l Dt B 8w L S = e o A R B S 2 1 IS IR i S0 N S

2/ =G 0 7 DR R A SR B R R o — Y, BRI RS A AL, AR
—, AP N ARR E R, Bl “(EITERE) BIHT 1000 AN HET, BB AT S
RSB B Bl e ok R R . RIS g LR s BT RSCET, B e, WERE
220y ((HAEAREW ), AT 2% 5 2 T AL i R 41 2107 20k 51 - Bl ——* 44 5 Hamlet
SO B “LRAEREICA BN 94 R Excel IIFET,

i Ja — A B T UL P an el 8 R 23, lan, HSEAIL Y SO B R GE R RE SR L TR
SASHNRAR A — DX (RISCHE ), BRI & A7 A 78 TSR S AR 30 2% F 0 JUASAS % Z2 007 B 2
o B TIHENRGRELESIRIC A S, PS5 U R A ST — A ) ——
el Rzl . S HIAMIBR SO, R AT OO A, (BSOS P BT 1% i Fpr

THEAUH PR SO R X 0 B IR IS &5 R “SCfE” A “soffle” SEARIESU A AL
FURE B L AR AL, SR T AE SCIFAR B SCF e h s SR 405K —#F . IEQn— 28 NPT, HEAL
BT AR A B TA @ FRATR SO A B M, FERXFPIEOL S, XM A W, DAEdE P xEit
LR AR E R

(=) R4 P e =R

(BAFAG SIS (8] 2% S8 — T X TIE “4)” W= RO S & 0L, i, — Sl B R o R
AL “9” AWy, (HAATHERIEAGES NGk, Blan, 8 EEAE M7, (Sachenricht) 1Y
T 2 SCHAR IS DB (korperliche) XF52.% “Htk, ZAREHERR T A9 AR, 6 42 R A sk 0
PR, "D 43 HE Y B 2 WA AR X 3 W = AR NS5 2 e (FBE Rk )y 35 5 B X 3 =
W,2 HCHERR T 2 B gerh e e “Wh™=" st a3y, Bilnss w B g A

At 5T AR ] 2 0 200 Y R Bl v & 58 08 4 SR BOR OB W WA 7 AR vk A AL, OB
Al AT S (meubles par déterminate de la loi) A A BN % X —2 48 “AEWmFEY, W

(8 Michael J. Madison, Law as Design: Objects, Concepts and Digital Things, Case Western Reserve Law Review, Vol. 56, Issue 2,
2005, p.386.

@9 Biirgerliches Gesetzbuch [Bgb] [Civil Code] § 90 (Ger.).

@0 Nigel Foster & Satish Sule, German Legal System and Laws, Oxford University Press, 2010, p.493.

@D Jurgen Kohler, Property Law (Sachenricht), in Joachim Zekoll & Gerhard Wagner eds., Introduction to German Law, Wolters Kluwer,
2019, p.296-297.

22 See generally John Henry Merryman & Rogelio Pérez—Perdomo, The Civil Law Tradition: An Introduction to the Legal Systems of
Europe and Latin America, Stanford University Press, 2007, p.6167.

@) See John Morley, The Common Law Corporation: The Power of the Trust in Anglo—American Business History, Columbia Law Review,
Vol. 116, 2016, p.2156; Lutz—Christian Wollf, The Relationship Between Contract Law and Property Law, Common Law World Review,
Vol. 49, 2020, p.44.

@) Code Civil [C. Civ.] [Civil Code] art. 529 (Fr.).

65 -

(C)1994-2024 China Academic Journal Electronic Publishing House. All rights reserved.  http://www.cnki.net



RENE I 2024 5 1 H)

WAL, LRI, A rI B . LR E . ABEE (rentes) VLKA B A KA HABKH] 40 574K
MZICANBIRNZE” D X 2 rh I H i 2R, B T0 I P00k 0 7= 8 A 7™ ) R S B S B
T, [FFE, 5 W I N M RGE LI 4 T A RMCIEY), TR Ess & S n] @ 1 m
PO RS, WNARARAL . HIARAL . SCHS VAR AL BT 2 A 8 Y 25 S R R D ) B 7 A
MEKZES, MAAMZEN, fi52Z, FAEETRYIE W™ s g, BT REY AR
PR K, IR REBERIBERT, U= 2

2 KA ) B2 Ak, TCIE AT DU I = % AR — S T AR — 2518, (A
MTRYHEB AT IS AR, BT B4 - E 75 46-5" 6% (Arianna Pretto—Sakmann) B /EA R, & LI
AL CHXT T NS ) WA IER EATLAR SWAHG, fFEEkR, WA —E2Wim, HEvhed
HELE (be located in) PFRERARFEITT ) KL, @0 “XPMEEBRARAIEN, HERALF A REK
HERD - (FH¥R) A SRBBAE R (1 b 5 153 BA AT ™ 2 i AT 5 [ 203 76 46 - 1% 5o 2 (1 0L
&, B TEYE (locatability) Xﬂ'?1ﬁ%—$%ﬁiyﬂﬁ*§E@mﬁﬁ*ﬁi@%d‘é?EfJ, It 7 18 A I
M, fHILZ T, A& - 257k =% (Ben McFarlane) #fi ST\ WA W EEXT LA GERCH <" AW &
B, AR SR A G — AR S, RS — A S ) RS bl R RS AUR] T — Dk R 1
22008 WO W AR R A5, N 2 FE NS SERL, AR R R D Al B ok HO AT £R )
SRR (background right) . BR T HFRZAN, P AR =R, 22 5781k 22 W bk X 40 AR f HL AR B
TEFRATEEFRZ A W™ BYJE0E N AFAEAE 2 SE Bl 7y, AR TIEY AT 8 A . [,
B - EK (James Toomey) #EH T —FPEEIE, BRI <IN FORGERE N SZRL M HY A RERA ",
SR ST B At 4 B8 BR G R FR A < W0 7= 2 B — PR M AR OG ) IREE RS T A ALY
LS R, XS, SURAFRAINC . A T A Tl X
HERP ROk B 847, I8 EATTD B e it e 98 47,

(=) # By =4

BRI OCHERHIE S, B R [RIBTE VR 2 B e Se Ak . X e S BORANFI A TR Y, H
AR R A o BEAR B ARG, 0 i AT L B AR A, W AT R S ek AT B L, DA RO
Aab B S A 1) BB AT

FAT AT S TS e P s el B R AP RO, R TT R W IR A e A TR AR A
AW, YEE Y X G SEE AT (R T 2 A S A R DN D ) B R R AR )
AR NG B B AL BRI RIS (B Ase i) (e — oo At BALE K, ik
() 42 AR ER A e g A (BRI 7= A 7 SR A R0, TR A i B S A R R, 5 8 B3 — 2 % AN AT 4 b B
RIE—8, THOFAEAE#E T AL U T A6 v E elfs B sish ™ (st hmfE e, @
WA RN AT R SCFEIEAR B AT 85300, Rl 1 oSt s 0T R Al s s IR . BV AR | 58 4

@) Eva Steiner, French Law: A Comparative Approach, Oxford University Press, 2018, p.285.

@0 LA. Civ. Code. ANN. art. 448 (2022).

@D See, e.g., Andreas Boerding, Nicolai Culik, Christian Doepke, Thomas Hoeren, Tim Juelicher, Charlotte Roettgen & Max V. Schoenfeld,
Data Ownership—A Property Rights Approach from a European Perspective, Journal of Civil Law Studies, Vol. 11, 2018, p.334-338.

@9 Jodo Marinotti, Tangibility as Technology, Georgia State University Law Review, Vol. 37, Issue 3, 2021, p.698-711.

@9 Arianna Pretto-Sakmann, Boundaries of Personal Property: Shares and Sub—Shares, Hart Publishing, 2005, p.88-93.

@0 Ben Mcfarlane, The Structure of Property Law 132-33 (2008); see also Ben McFarlane & Robert Stevens, The Nature of Equitable
Property, Journal of Equity, Vol. 4, Issue 1, 2010, p.1-28.

@D James Toomey, Property’s Boundaries, Virginia Law Review, Vol. 109, 2023, i.
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B = A

ZEREE AR ICWAR R ME——48 4 40 B B — DRI TR W AR A Y B R i T s AU
LEEAEDI S O RRA, RSl ik JOAUTT e — AL K £ S A B A ORI AR TR A 8 552 81 A 114 3
7P A BCRPE R 0T . P0A 1R Bt A sh™, RZ IR,

B AARSUE TIX— B8, BUTE, Bl BLRE SR 3h & b6 & a8 5 AR UK 3 4% b po 7 & )
TP IR, 90, RN E S A ARG DR s e ik | R RAR R L
(7 T 25 JE PR U AT 47 3l sl R B0 — a5 RO 52 i AN HE Rl L2 S SR MBI 9, BT LS 3
Bt JATA K KOG BAFTFE T Ash=sish™ (A — D ANt BpLr e ) rm—ior,
HE R AR A TR,

o T AL AR IR T /NS SCR MBS Z W B S &, INITEAR AT 25 i %), 5 [l B SCAR 9 A
(B 50 AT AL A AT AT 3R 20 B A0 B 3 JT B o B SOAR B 9 9 A £ — 4> A mT 375 [ A0 92 il 114 3t
I7, XA N B A AR i G i e

FE AR EONRE] A N5 Bl 1 S B 5 28 2 X6 e 1 AN 2 X6 R R B AS sl RS B4 BT A B AS 1 7
VAR R BOE B2 AT P RASURI Y i BEOR BB TOIEAR il . X df e s RAS ORCR] (4 524
MRLCH]) RO B AR s BIAS B L A HE B A B IAUH]) o (HX SERE S BUR A SE 2] — D AN S b A
MRE Z B ARG OE & o UBENAETH R = A7 i sl A 2 8 T A% XA SRl R PPt At
A (has) Hdls, WEIBGHA FATAAT BOXSBE 8 <M e, “IIAEHE” (having data) A
I T K 1 L AR A e B R AR

SRS LMAAR, Wnfh (EEERE) B mIA g i E N, B R BAU A R A
A AAAETHAT A SRl (TR ER) BIAR SR IE @ AT 8T, 2Rk, — DA Sk
BOFAER B R Z, AF TR AN S HAE MBI SC R s — D AT TCH A dh B9 F) 45 07 A 28 b 2 Al 1108
VAU IR B VR S RRAS R IR AT TN REAL K 25 R 37 W 3K T — 2852 g8 DVD, 1070 55— A A9 i
LB F R (R IERS) DVD 21 Z5R—FE,

B “I0AEEE” WA T 0B RIA 5 R AR (3™ ) 2 9 s B s B
FU B BL o B VR B B AR — A AP AN 53 A it A T R 2 A OO, A S A AT A
5w e YR R KRR, ISR RN EaREGEARS, B WA ¥
Li AR e R ST, A RAT TR S0, XSRS e A H T g, iRy gt
FRNMEERAAANFEN SRS, SAU A -G E&XEMREITEN” & A —
LT X LR S R INAF IS f 7, AT R, ARG, FOVEZAREIAEN, &
AUFRAERIEA], MAREIAIRIA | PA 2 A RIAR S TR ESE, RS
WOHE A My BLSCAR IR L8 R) LA T OF AN 2, JCIR R BRI AR A S IR AL Eie R =
Wi g5 4 b, S5 R 4 1 0% AR S B LA AR R 69

TEANZE BEAR A 0 11 BT R W AR A, BV RUAS VR A Ry Wik MR, B
R B B B A A 2 S, L TR RIS AT RETE 5t T REANEE A RRAGE , (BB T A Z AR
3 e B A 2 8 S K 0 A AT ) A (LA A A SR RSB AR R L A B Bl 2 A 2 R 5 A
A (B S BRIA 82 GRE B i k) HA A R R RIAS TR A =R,
UNAREAE LA I LS IF R LRI — AR R R RIAS, BOFBARE (e S L) i o (3
=002 — o PA BSR4 S2 0 Z 8] B4 DR S SR IE 1Y, A A Z ) DXl 2 TR 20 B9

Wit, — N ANSE R Z OG5 R 5 BRI SR . ARV A R
T H AT )L T AR A 5 L85 5 S A ARR B AR i OB B B B TE T A A K R

AR R, A, BHEAE T REVT R A R, DL RE 1) A B D AR A AL, S AT 4
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R, ORI 2 A A R 1 BRSSO, (T R S 5 A FE T S, T
A AR R AT A T R S

=, BIEMERUESR

SRR 1R O T T A T XA DR, L0 A 006 A Y, Fe )T TG B —
AT R AR RE L AHR SRR T AR T RO A R AD ) BR BRI & X

(—) BAAIAR

AT HTE R B S AT R . T R, GRS - ABR R, A
S, HASIE AT H A A R T T ok TSR R, A I L A AT, o
O A, R AR, BT R R SRS A A IR,
AT, PRESTT RVEEEA GEHL G S T TR R AL, b A AL,
TR E LR, AT, S5 2B A TR, 5 %8

S L AR T | R U R B S I, ik
HER G IR TR AT P 6052 . AN, 45 Kremen v. Cohen 51, BB Ay 44 1 1
WA ST, B2 VA 4 0 X e 26 7 08I0 1 R 0 R 23 - AT AL B
R, Tk PR TR A B Mt sk, TR, L T o 12 S50 5 B O LN 5

SR AT AR, R0 R AR SRS R0, LR AT HER 60 XT3 6 0 s s
YO — 7 P A R 0 S A B 5 A A R ATET I, A TR SRR, (R T T
R (0 TR BV RO 2 20, BRVEAT 5 — R Al BEAMMTRCHE . RO S IS, R
TG ORGSO, — AT T, SRR T AR, MECRIEEX R, AT MR TR ey S

R, T4 X B AG o 5 SR AR S A . 2 S ROBE R 3088 1A A1
5 0 S O 2 T AR b, DU A BOP B AT — A T R
HRAY U B, SRR A B L RN, X O S 7 A 0 O o AT

oA S B A AR B0 L2 b 1 T R ST R AT
(O 50 L) SORBIARIN “B0F” (has) (HERSHILY, A AR, ©FRAITEID AT
TEM PR A S B, — T, AT T RE MR A SRR (IR S R
AR R 5T 1, TR T SO A B 20, B (RO R LY (AR T 0
AR F RSN, B AT AT S, T ORI B SO 1 A SRR
WA, FJr, AR . T LT TA T  CHARSR LY, Tt A
ST 5T SR AR, SR ARG oA R B | (R0 AT BB, TR AR I s
PR MO B4R 1, 3 P i 0 S 0 AT DT R S (OB 5 R LY, 2 R R T, 1 4
BT —GRRIA, R T APE A T B R AR LA A ORI, R

G2 FEX T, BRI R R AR AR AR AR S AE R I ) AR R R R e R 2 b, IR £ B W
YU R B2 FF AN TE LR o5 AT S AL PR A 2 42 o 5 8 G0 P £ 325 R L2 5 A ATD 42 0 4 552 090 28 AT 5 51 1
IR I AU — 20 8 T K S AT W i s A 2 2 RO A A M A S 2 P A A g T,
e ) DR el BE 4 5k i 52 B DE 9 S 2SN . FRATTIAC W O A A B AR W7 B AN B IR 44 P R R SR B
MR R Az, kR AR E S RN R (E SRR B S2 6 i 45 SR Al B (5 B, BT ALY
Wi TR 119 2 KA o 13X — i,

(33 337 F.3d 1024 (9th Cir. 2003).
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AN A BT, HIRAT RL—FF R A 45 G5 (AR 30k st 2 X 3R Fry 4 1 7 S A P 2

B2, FAAE—DREMT AN T VE 58 42 i F 25 QA IE . 75 i 52 A0 B8 0 1 42 ) 1E 7 T 4 Fig
5, JF LR JCTE S R IR A A5 B AR A S G4 o FRATTRE 1k JCIE T A o5 A A 155 D048 3 O BE AR A
FE . PRAEUI RN R R R B S A E TR T S R AR R DL an, FRT RE s i A E TR
(R H 7 Bl s B (I8 S 0w L) . AT N U R ) — A T, (B RE DUBCTF IR AR IO

R, AR R R R S AT AR T o XA R X A RO 4 ) B AT A R 4
il SO0 HE A WA A S T m B T A A IR T B, AN R R O AE AL
ZAEAE YR, BER H AT Wl BRI B A D) o SE A PERY JCIE W R X A I AR X
WA 772 1) 48 ol A 75 2 X FE b et i #5 . FR AT A 24 4 somerandomsite.net 38044 | 1 TGO & A is T
ARG Tl A ke, RIEEA A A B LU B g

B A AR, WAk, — D AR R G — D S B F R8s A & . X T RE
SEHCE R EAEIRAY, JEH A CEl G LR, RS kN A R A, SRS Ry, S
Bk T HAEAPG (HUE S mIL) REIA, BRI A S (R SR L)

— B 5A SR, AT EGE— DA R Rl B A AR S IR 55 TR W A, an, (R
BOEHIR) — ML AR ACE 5 X 3 7 18 o A A BT BV ESORE R o5 A 3l i ORI 2 54T, [F)AE
1032 B3 T80 1 o A AU AT BVEOR Sk A B N, IR T KT 2R TR 5
AL B K dhe IR S A8 ST i 3 4 I B 0RO TR IR A, i A RV R o 7
AN 7 AT AL AR B B — A AT AR (good against), I HAT X HLA AT N FH T
RE % FATTE ] b X B AZ VRO B BB A AR IR BT AL (ownership) . R MR EAS
T P 2 175 5T WA, (HIUE TIEE Y b A 2 R R 5 A AR

(=) A Folz A

WP AR SR T T AR R DT T, BB N, WA A O S HER A A 2 Y
FOF S WA 2= # NN, e E R TE R IA & H O AR % 5y — 2 35 U HHLO /D i — 350 n]
A7 A A BT AL AR P E R S — AN R b, HEBR AR R A 5 Bl Ok 2 R Y P
R, R (e B30 I 7 RO S B h SR A s A7, FR AT 3 HEBR AR A P AR dn e 2 #4E HTiY

B W 7 12 N B R BRI SE (dispossession) o HAWTE AW 7= 19 B A7 5 2@k A= L (37
IR (A=) ZAAT Ry R 0B R 25 W™= ¥ BB AT BT URELE T, A7 M A58 2 BHIEBT A &
VIR 25 7 X A ™, =25 Ca B ny o X3 R 258 R JCIE %™ . W7E Kremen v. Cohen
Zh, W b 15 PRI B N ELIE BT H R B O R Y

FRIEHHE G A W S, 35008 SRR . R e b 3 25— A A0 H i A7 800l S5 407) 1) 4 i AL

HIEER A — DSOS, ok BB S B RS A2 D Jodk (8 Bt . I B, EE AR L xR

3) 73 C.J.S. Property§ 52 (2022) (31374 B%).

@ See Francisco J. Morales, Comment, The Property Matrix: An Analytical Tool to Answer the Question, “Is This Property?”,
University of Pennsylvania Law Review, Vol.161, 2013, p.1130; Henry E. Smith, Exclusion and Property Rules in the Law of Nuisance,
Virginia Law Review, Vol. 90, 2004, p.981.

@0 E.g., Christopher M. Newman, Using Things, Defining Property, in Property Theory: Legal and Political Perspectives 69, 89 (James
Penner & Michael Otsuka eds., 2018).

@D E.g., AM. Honore, Ownership, in A.G. Guest ed., Oxford Essays in Jurisprudence, 1961, p.112-124.

@9 See, e.g., Eric A. Kades, Foreword: Property Rights and Economic Development, William & Mary Law Review, Vol. 45, 2004, p.817-818.

@9 Nick Curwen, The Remedy in Conversion: Confusing Property and Obligation, Journal of Legal Studies, Vol. 26, Issue 4, 2006, p.570, 575.

Kremen v. Cohen, 337 F.3d 1024, 1026-27 (9th Cir. 2003).
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A, AR BB AR BT, AT 2 o A T DU A B A B 00T (NP 5B
HNRBERE RSN A% ), S A TR A B W™ BN (05 R E R B Google = 17-6if)
BRI R R . AT SR BERR X B BT A SE B FE], D BA ER O o O 1 A )5
i, SRS — Oy RAs LA AT R o 2 PR T 3 A AR TR AR B . BRI KA D
A E A S GBI S, DA AL T A BB

AR B A X 7= ) 9 E B S AR R B L 6T B, R RE S T
g, ARAME . WA, R By b A R S0 A0 RE 7 R DR s W AL 32
oo —PlHIIE AP A E IS 55— AL MR — 2B 3838 5 A Backblaze == # 177 4k
[ B E N — Bl A, BT R A A2 B RAEMEE 55— Fh T P8 U By 1k 5 fi
FHSE, BFIEAS SRV 3 AT ) Google 2= St 2 — il J (0 AN, 0 102 A 2R A A 1 A7 A 2 287
VTR € M TARRE 58 =Fh T 0 2OR S s S2 0] il e B AT I B Excel HLT224% LT O
BAZAVPEIESE, E—FRRRE T B o oAk 38 b Rt bt 4 1L T IR AS %, DL R i
RIANEE O TS ) O (et R ) AR JSCIR BT 72 A4 9 9l FH T 265 45 24 3 A 4 et 2k

LA A AT REARBR T, TR O AT 3l A7 A TR W B s P RSB I Bl . R, A
20X 538 B3 B ASUR RO A7t e S 1 ey s 72 AR 5 SISl B A B8t . FLAT W AR 29/ m]
TR s, s GHFRAPURTERIE ), JATSWREIH P AR THRILARS, I
RER AL A S BAimid, HP R T IS AR

TR, Bl Ak S IR T T A A e S B P o e IV SR R AR A B
B2 — S B PR RS — A R E S HIAEG, MMPUSAAR  7— 0, AR
ARG ARG HEBR A A5 S AR, (B FE A GRIESUR AN BEAR 32 AT AR B . X2
3 a7 4% MegaUpload F) i 55 i W7 199 5, vl 4l L AL 030 149 RRORLH: AS f F86 ft 37 77 17) HC A0 F) DL 1A
RS BEAT g A A8 (30 AT ] (o0 s T AR B BB BSUR o AR B2, B I 77 326 O F A T T B8l o
A7 2 HEBR AR R B8 AT AR s e AT IR L AR MR, Bl ™ ik k3 B
A ARG SZ N R 1 B0 T (8 A A 500 1 i

(2) HELSH

Bl A AR, R S5 AR . TEARTTH, FRATPRE R s Bl W AU s S ] 4%
WnIs sy, HIEHAR A # (RSB 285 LBl — LR R T K,

A B — D51k 5 — 05 A R I, R e A R A . AR SR A, S BB A A
FHRZERIBGLS —J7 S Se il R, B SO EHLHITES, EnTREW &, Mg
ST E BT A BURL S A G B (A ) B AR A0 3 ol 1o i 495 SR B Ak sh 4 ) 5 W R R o AT
FEFTA KL (A ) B PRt —EHE R MUk S 2, B S S A 5 0 LR [l 4y A) 5 W B i
PR B , bkt 5 A B R AR AR (A B O BB PR RS 25 B, (B A R B AR BRI AR
Vil s & ) s S BB Y B A B B A A A EE R A (A 1) B BRI Bt b O B4
A A L B B8 45 9K 2l i A9 RE DT RIS o SRR BT IE WA . S5 B SE R A T B HR IR R
P AT AL i B R A A o L — IR B R P AT

— AN H AR Sy MR, Rk SR A AR S AR HE AR A 7 AEHRM R LR ek N
A, FAlii e A — DA A AR b, Fab AR B AR, 2R — DA,

@D See Intel Corp. v. Hamidi, 71 P.3d 296, 303-04 (Cal. 2003).
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B2 SR S B 71| ke S /00 A+ it A v Nl | 110 A1 5 P (E DS € 1T T | 5 R e
WY Xt AT B B A AR A AL

XN X531 % B A A2 B R R A BE A B B OO . A TR 0 AR ) BGE A ELAR T S Y
B, RS NiE Yy, SORCNIIIRACE Y, WIRIEE & & B Wi . s ARG A, AR
A, ARSI I RN B (Bl T8 AR E e, kT a2 AR ARb e, IAr
TE2E 5 o ARAF XS B L 45 AR BEALN i A 8l , (A0 2R B 95 ATESE A3 75 dAr — A5, ]
5 A B . RS SR AN A EOE R UG, X P RE S ST A R 1Y = L

AR, TG R AT AR R B A5, DRR s 300 B R A2 1k AR XER 33 2 m] R0 5 | Ak 2 )
FEBWEE | TR 22 5 . B SRIRVESFLIKTE . ik (recording acts) ) R R
RO B S, AR ROCHE i 7T RE L At S A 0 7 A RO A it ST . H AR SR R MR Y R
XA 2We 51N, PR A ik Se R 25 FH P Al R i %, T o AN 23 i — 2B 1R S BT A7 & AT A R 4
AR, e P AP B B R TR R B8 0 IR AR AN (R 3 25 T A8 38 I O DR A it vl B S A

(W) RB TR = A6 A

B P AR — R PP RUR R BRIT A AT AR (s ) Fsa TSI v (s
2 A AR, B A AR AR RS AN SR — S N S A ROHAE B
HEE o O TSR IA X B DX A R T RS I 7 AR A AR SRR Hh i R RO AN TR

LA NG B i I 77 AL

U REH I R 1, P RA R R, B R AR 61
BERPRRE A BOGE L TR0 ARG 00 LA 0P B LA A FI 1 00 A9
K, fERAIFART ST, B a0 R D ANPA WA, LB Ik AT AT AN 7E K 28 H TR
HAEOL TR SMATA G R . TG E N RZEGHEM T E SR, PAFRECAH —1
KT, FARFEBERERN S D NARWEIR, BEMBITREL TR, BiEse AR
PR R B AT . WX R MAERE, DPABECEEM™; AT AEERH
S5 AR A, B EEAE BT R NS R BRAE AL s St b xRS TR A S AN R
MR R Z B, SEEBRAAEEPRE MR, X NG B aa R TLT- oA BRI

TP - JiFLX (Paul Schwartz) SEHIPEMARH “D NG EW L 0, 58 AR i
T, T A A A ANE B A A AR Y — 5, AT W E BN S S
W E IR RS 265 D NTTASZ R — DR D AE B A, A KRB B MR A 2500, I
FRIK BeAF B ARAFEE M i AME . T — 5T, B NAR B E A S 0 7 R S N BB SR AT 42 O 6 18 I 7 AL
AN RO, A AT B8 Sl R VR 2SS HAS AR B 2 R R S A M R4 H O R BRFAR 45

A NAT B P2 Ak 10 B% 35 526 1 45 FiE & 1 N S B R R A A 2R, IR IR A A E
BT, R4 22 (0 0 7= A 23 fof ) R0 A5 SR T AR B A A AT Ry, A A A A

@ See generally, e.g., Dale A. Whitman, Ann M. Burkhart, R. Wilson Freyermuth & Troya. Rule, the Law of Property § 11.1 (JG%& F ]
W22 5 . BFIRVES FIRTE), § 11.10 [Bic B MEE (bona fide) WK

See, e.g., Lawrence Lessig, Privacy as Property, Social Research, Vol. 69, 2002, p.247 (KB FARR Ky —FpAS N F= 20 245 K F
B FL LR ).

@ Paul M. Schwartz, Property, Privacy, and Personal Data, Harvard Law Review, Vol. 117, 2004, p.2056.

E.g., Jorge Contreras, The False Promise of Health Data Ownership, New York University Law Review, Vol. 94, 2019, p.630-631.

@0 Jessica Litman, Information Privacy/Information Property, Stanford Law Review, Vol. 52, Issue 5, 2000, p.1295.
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T B P AU AT L LAY, AN AR B0 7 Al ) B2 7k 2 B S ) 4 i Zh e 2 i o2 . i 3L
AN NAF B A i B RT RE 22 FIS A1 R Z2B0H) B4 i B2 OSSN A R A BOR A R, T 3 4
NIRICH “LhBORF B BRI B A AR ™ ——XoF 5 S AR B AR 32 BRI A2 35 LT AT —
BON g, A 17 R 8 o I B R A 1 T R A M A A RV A B SR T e R T4
0 7 AU JBE B 2 SRR [ 0, (ELAT NS 2 AT B S A Ay R P A i A ASL o 2 e 75
(AT B L AR I AL T A U T B R R R T A Y TR I AL

MBS SO, FATT X K00 I 7= B PR 4 BOF A A AR B =BG T 1, EA S
TS AR5 =05 T B 5% N KI5 BB AR BRI N2 1R & H R A6 A
NBE WIS HL itk 5 B ASUR 2 AU DA S — S 3 38 DU A N oA 2 L TR) B AS R AT A 530 DA
HAT AL ER ABUR]  FRATA BSOS Bl A B P A (DR AR, Jeie 215 2> N K

EMN 5 — b Ll FAT T S0 W 7 A B e A 0 A Al A I BEA T s 52 o P Ak i o . B
A A NBE 52 5 T g i AR R Bs W = AL S Uiz AR T 3, s i i A ey 248 28 S5 9] A s 114
Loy, kA R 2 R SR LR R DR i PR, AT X e R ) i f) A AR 14 2
BB, FUZA B AR L3 R 52 1) St f <5 . F AR S AUE I AT N, AR 4 b el
PER ORI, MO A=A (— et dn e, mb A& =) e, IFA—E&Bm—
R PR (A AR, 8l EARREA) 2@ . XWIFABRWRE N ANFEEW ™, SR
Cil PR DR 26 ) s CIMTE 238 Bafh ik ) AR R AE sl ATy, e b, Mgl
WA NAF RS Z ORI AR X, Bs W ik 2 ] R A AR

2. Bl b B R AL

R AL B TS RO B B W AR B (AR B AL 2 — B, MBI UER = A0 S 4g
X BA S B RCH B, 5 5 AT TR B ST OC ¥ AR ZALTE T, KA A B —
(NN Bl B W 7= A G W 20 2500 PO 0 B vy A N B 2, T R 7= A 2 AL 3 9 e — A0 290 A
7Y B4 25 R AR B N BIHLAR] o SR AR WL Jo A i 3 DA — < Bl gy U A

Bt b BT AR BEASTE 55 A AT A 2R R 5 U AU ) . Dl B3 ™ AR Y B R . 2
FIBEA KA E] | A 0 A ok AR A I E I B S & o Hob— L8l BE A R, TR A A ah
SERIMATE PR, (B AR R 7 4 A 2 AN 2 A AR AP Y . O SR SE AR B i (E, AU
WISz M Z AR AT B TR AR, — BAES RN AP, A it —
AHRERAYT, eI g A R T 58 B T, OF e s A R M R S 9 Bh
I3 Bl BT AT R RCRE B 1R, AT 15 1) 55408 4 T 37 0 AR S0 BR8240l

@0 Ignacio Cofone, Beyond Data Ownership, Cardozo Law Review, Vol. 43, 2021, p.515; Stacy—Ann Elvy, Paying for Privacy and the
Personal Data Economy, Columbia Law Review, Vol. 117, Issue 6, 2017, p.1421. n.245.

@9 Eugene Volokh, Freedom of Speech and Information Privacy: The Troubling Implications of a Right to Stop People From Speaking
About You, Stanford Law Review, Vol. 52, Issue 5, 2000, p.1051.

49 Pamela Samuelson, Privacy as Intellectual Property?, Stanford Law Review, Vol. 52, Issue 5, 2000, p.1139-1141.

60 Steven H. Hazel, Personal Data as Property, Syracuse Law Review, Vol. 70, 2020, p.1057, 1059.

GD Jane B. Baron, Property as Control: The Case of Information, Michigan Telecommunications & Technology Law Review, Vol.18, Issue 2,
2012, p.369.

62 Lauren Scholz, Privacy as Quasi—Property, lowa Law Review, Vol. 101, Issue 3, 2016, p.1116; Jacob M. Victor, The EU General Data
Protection Regulation: Toward a Property Regime for Protecting Data Privacy, Yale Law Journal, Vol. 123, 2013, p.516.

53 Eg., Lothar Determann, No One Owns Data, Hastings Law Journal, Vol. 70, 2019, p.19.

64 J.H. Reichman & Pamela Samuelson, Intellectual Property Rights in Data?, Vanderbilt Law Review, Vol. 50, Issue 1, 1997, p.51.
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X (BRRBHREIE A ) PRI TS, BIE LT T BURIERS RBEEBIRE N2 FRER
W UF o S B AT TR ) BOE B0 SRR T, BRI A TE . EAREE T AT CPREURT / Bk
BRI B ) TR s S T N AT AR, BURIEACE LT, EEM AR, ek
FFAZE BN — I #a , JEA T HERMYEnT, W — DR, FEETmeE, mgxT
LR TR, AR, RELR R RO A S (0 R amEET) , AR
PEAUN S —2E | nT Ak “BEBOR /SR b s, BB e ek R N A HE Y O K R A
P FEASTE] P (HBR I Z Ah, e 5 RORGE A A R = Ak B A A R 450 . SHE B AR S IR,

PGSR E M T (RRBE A8 <) AU 4RSS . TE A i F R AR I8 R B e T
B2 B AR — M MRS s — R OB R AR 18 S e T B A A R AR —
OB, FENDA, U= BCE 7T REFY R A G0, T TR mArE, R E 4 P
At 25 O R B 5 R 1 1 T T R A RO R A R A s P

RS SOARSRIRATIT SR LAY #4525 R i ) B2 o R B 8 T 0 (8 P O =, 5 e v 1 0 A AL
SIRATH RIS Z 80 DO o B AR R (RRBR R TR A ), SRR, AT I S 1
A NAT AU FH RV L R B AS, ARASBEHIVE B @I AS . B0 1 T AT 3 AR AT AR 5 3% i A vh S 43 4k
A o ARAEBCHR U 7= BRI BE T, 3k I S0 P2 B S 1 N f 9 AR ORI AR & | BN SZ2 B4R & 1 0
FEARR I S5 T 45 T VR AN 4 RAT AR B BT RIAS . B PR B A A A RIS BR F b A7) 24k 2 4 i 7
AIAS B — T B S AR ——— > R AS (19 0 3 35 AN BE A i 25 B S0 & ) KA @l A ——H &
24t Xof AN Iz RRUBORVES S PO BE (8 1R 7 KL

3. S I AL

— RN SO R W, ANy - R - KERRHE (Johan David Michels) 1 7g H
WrHtdh - KFE (Christopher Millard) W\, 5 A S ARG ™, B8R FORKMER S, i
HLREAS AT 4 i 5 S B 58 Pk P (EA AT T A SO A S HL A S B R, S IS S B0 PR A R, FE
flfiIE K, PR MBI — R Lo, ATTE TS ML R e 2 02 2 B 2 )

FRAT ) B K R W oK S A x4 S v s, RT3k S Bbin v 7= A3 i) 1E
MRS, B— DR, SO E AT RE RS AU A =X, (A AE 8 gl mT RE R A OC 1Y
KA PP A L 2P G, BT LA R 50 5 X AT i 2 R L TR i s A —— & AT DA — 3 KU 1 R
SEREZWH; RRBMARREZEAN,; E—aIlamARILNKR, ROTUER a8, mA
JE324ET) . XHIATT SR <3RBT MR 52503 MR, KL, IE A sl A B Y aT 4 A
oy B, PERE T K B 7 Bol 4 et 2 AR A A .

1% Word X FE A9 FR 7 76 F P S BAL w4 O 2 S0k o SCrE 2, {3 Word 1E R — A4 Rkt )2
—NERY, PR RSO R, AR IR A R, R AT RETE A . M EAE Mac
LB SCpFRE, B LSRR AR S ER , MR, BIERSESAIE A HA A O BIAR RS

65 Directive 96/9/EC of the European Parliament and of the Council of March 11 on the Legal Protection of Databases, 1996 0. J. (L 77) 20.

60 17 U.S.C. § 103 (b).

6D Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on the Enclosure of the Public Domain, New York
University Law Review, Vol. 74, Issue 2, 1999, p.442, 444.

69 See Paul Bender, The Constitutionality of Proposed Federal Database Protection Legislation, University of Dayton Law Review,
Vol.28, Issue 2, 2002, p.145.

69 Johan David Michels & Christopher Millard, The New Things: Property Rights in Digital Files?, Cambridge Law Journal, Vol. 81,
Issue 2, 2002, p.329-332.
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BTSRRI AL A G8  SU B RO, SR R B S AR A,
B, BT IH A SOPF FUR A — B MR G R I 24 3F L, JEAL eSS 5 B Jr AR AR
FRSCHE | (3 TS i — R AR AT SO R 7 2 A7 8 e SRR o 3 T Bl K T
SO QAR BEEIE R | TC AL QAR A A2 b A S S A X

B, HHEHLRGEE LY ORI R R SN B R A IR, TR
WU, TR G, SR IBR A SCRE . — SR R B R ST 2, A e A R
BORBOAPT . RSO, (0 MR I R, BRI, FURRE BT T T
fi AP L5 4 AR 0T 3% 0 1 A S 0 PR 7 035 2 07 SR T AU 30 72 B R AL,
RSB L WAET, P HLBRAR 5 G M s R S SR SCRE 5 P U BRI R A
S VR, TR P LR 2R 50 U it 8 e i S A B IR B W KR

AV T 25 3 i 0 B 1 e i SO PRk 53— LA, TS 11 1 1) 2
A DT G AR BT 20 SRS, 507 W0 0 B AR TG R SO Y BLIR

ELIE A — 0555 = b BT 1, Tl TIA 0 W3 7 0 A2 5 RSB I)  J7 3% SCKCH
By IR, KAE CMERC (FREETE) RUESI SR GRS, (el b, SR T
T, EIERRCER, KT AR R 4R A6, T 7T A e G e 5 0
QARITHIR, UL, 5 8RS P 2 A Fh AR 7 S G AT A J B 8 07
ST, | PRI B il Ay A P R 0 5 A R R O R B, LA 4R 4
A M 5 T80 28 T R PR AR IR B SR 7 8 IR 1 B K PRI 2 55 L A of 9 o o
FHIATIE) . TR ARTRDE, 1B HBREA (ype), THEBIFHEH (tokens), WLRHLRE
S BN TR, AR 7 e S5 SR AR,

=, EREHF

HOHE I 7 BORE SR A e 7 S BRI, & 4P S Rl 7 50 v 0 A ) o 0 A B A 28 5 A )
g, AR CANERAG IR B8R0 LA, A — &R 5 5 0] b
FEULI T B 0 7 A AR B

(—) Thyroff v. Nationwide % . ¥ 7 I9] #9 4 %k

Bk AR AR PR ZERLARAAT N, LABS Ik B AT 3 4 3l 7 AR Z2 B R U, X 42
FUAT Ry Al B 5 R AU B B A & A BRI A T, 7 R AN AT D9 UE B N R AR 24 T 3l 4 i A
TERIRGE, DR 5 R HL I R 435 L 98 42 B R gl P R M R o BRI AT A 22— “HUE B IR g
7 B B B Bl IR B0 LA SO FE TR — PR sk RN, AT o5 A SRR A B i A ORE (R
i AMRAL ALY

2007 4F 1) Thyroff v. Nationwide Mutual Insurance Co.ZE R 4 b Ui W T 12 (5 nl i& I F %4l . @
Nationwide 5 B8 {1 FEKAF FH 25 44 B AC BN Thyroff, Thyroff ff il Nationwide Y 2 48 % 2% > A L 1 1R 14

€0 (RAUET AR TR M. 25 AT B S 3 — B = DL R U A% B P i s A, S R AT R A
MWW= 2 NS AT 377 19 AN .~ Restatement (Second) of Torts § 222A (American Law Institute 1965). %47 % 511 % T
B R AL AU E . “(a) A7 AT S0 o4 1 () R B AN RS2 1] 5 (b) A7 0 AN ETRACRI M B B SE PR 15 55—
TR —2 (o) FT N AR, (d) WX —Jr s T R LR e 6] 5 (e) X3l it sy, (f) %4
T35 R AN E R

6D Id. § 226.

62 Thyroff v. Nationwide Mut. Ins. Co., 864 N.E.2d 1272, 1272-73 (N.Y. 2007).
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IR E P EE . *4 Nationwide 28 1E 5 Thyroff (194 [FIBF, %2 wl &Y 1 88 44 IF D)W T Thyroff Xf
RV, MHZRGALE T Thyroff 9/ NHLF BEEFE P EUE . Thyroff #2821k 1A, A2y LiFik
Beikhy, MRIGAIZEHE, iR 3 R & T BRI o 2 e AR R AS AR AR & 5 21 S0 rh i 2
A AL, SRR A A TOIE I . A, BERsSiee, R EEEE b, kA
TR BTAT I, A2 0 K 1 2006 3 1 ok B 5 2B AR BN B A A A AR BB DRI X
FEAETE T REAURE 8% 1 1 SCRY 5 PR AE 7 SCPRAE v A 405 SCRS B A AR ] A AR

HEMJE, Thyroff AMNUAIIA FE6E LI TR ML, Nationwide A AL H A LT Thyroff Y4 Hi
fifi {4, Nationwide B#IF Thyroff &I AR Ay “EhibiTEHL”, Fik, RIF58 2% M Thyroff
J2 X B85 W BT SR ALIX 23 AR A W 7 A S o E AN B VREE BERS RE SR ROIREE , CAEARTETT AL
R R SO R SRt T S T N R AR

WRMAPARA B, EIREBE S MR 7 ot 28 T8 2 40 BN T ) A O 1 )
MER S, R, P A AR SO P B BT, R SO e SRR B B N R A
TX T 5 A (14 30 A3 BT AR TR o BAR A Py S RO . — 285735 F T Thyroff 22 WL E 5K B )™
12 M A A2 o AR A S B Lk B 250k O O IV 7 BORE B A e | GIE W MRS T Thyroff 48 (1925
— B EHR O e — A g, =S SR ALR & AT R e T BEAE IR AT AT AR e Ml
Thyroff 4 HAL T Nationwide £ 4t b AYECF SO b2k (5 2. BN 5T ENE AR b I 47 7 SCPF
Fi A A B EL AT AR TR A M (8, 24 9R B bt B0 Thyroff 18 32 51 0C B, B2 78 40 1 BH ph X 4333 1 ol A O
1 5 BURAL Y B iE T M

A Thyroff KAt i SO BINAS RAEFEAD A NTHEAHLLL K Nationwide B RS0 L, 1HHLHE A A
[N B €11 i 8 S VAN S € S G o /I SRR g A R VST S i N o 1 NS R
B OC B LB S A A W5 Thyroff 734 HAE 9 HAMREIA , A4 Nationwide 917 A K A F-A PR A
fEFNZE G BE ST . HIE AR R Thyroff ZR T — M EIA, 254 S,

TEXFIE LT, Nationwide MIAT 44 R TR A S ™, RIE (RAGEER), =ZIL3h™TEik
B “(a) MZEMAMSHF=, B (b) AR THMA GG RS —EmE M. B
AAE S aRGL . PR EUESZ 7 B0 5 A ANTEAR 2 R] A Bl R 2 X g A A B A L
AR AR

A, U046 20800 W 7 AR AR 7 5, RN BRAT 400 T Thyroff ZCH 1 4R B0 55 A8 FH £ a1y
AE ), Nationwide ¥ 7K “fIUEHE" M54E, B, MBAEIA T BB &S MHFEME R, HixE4 2
PATEERE A A it . B3, At P RS A6 2% o B ) R 2 R AS R mT A (it LA 80K A fig
WA TR 2B % O3 PR A AE S M AR LR S ) o {BLAE Thyroff HUAE F1 1t Ay H il 598 AT - felt 1T RS040 ) 19
LR, Nationwide ¥ A K FHZ AL 3 7= (1 THAT:

(=) =FAhk. &ELE

MO 7 A HE SR 25 7 0 B 7 b A IR FEAE (balment) 5 77 406 A2 3¢
BRPHIRNZICN, 3R, 2R M AR B EWsh ™, IF 5 &5 A 0B 77 AL

63 1d. at 1278.

6 Caitlin J. Akins, Conversion of Digital Property: Protecting Consumers in the Age of Technology, Loyola Consumer Law Review,
Vol.23, Issue 2, 2010, p.235.

65 Restatement (Second) of Torts § 217 (Am. Law. Inst. 1965).

©0 See Danielle D’ Onfro, The New Bailments, Washington Law Review, Vol.97, Issue 1, 2022, p.126-128; Michael J. O’ Connor, Digital
Bailments, University of Pennsylvania Journal of Constitutional Law, Vol.22, Issue 5, 2020, p.1312.
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N, ZICANFA TR W P=2e 4, HEIWM =G A %9 BARFEEIE W %, M Dropbox |
Google Docs I3V i [ 45 i 55, LA E 0 319 ARl A8 B B8 R A2 AT 00 =2 52508

ZAENMYSEAR S5 R IO 0 A TR it , R o 2 FE I R DR B 2T R R RSO R @ OF
W ZRM LG ZFENT, X 55 ALE A A FR SR, HAERA AR T, Wmkie T
ZACAMIBTT, BRI IHRRE B, ZHNRA L5 K mICE G ; M, BEUmMairZit NS4
P H 2 A O AEREN B,

A NG I B8 IR o5 P F T e & R A i 8ds . i R % A Dropbox JFINER T
FHP s, < WK, IR RE X RE M 2 EHLE .Y {5 Dropbox 1 RS2 L N X 55 We 7 AN TR,
FATE A B ix 26l 55 42 L 2 3 i & [m] ok BR ) L 93 4

AR, Dropbox T ARINEE U 7™ KM HEFh B WME S . IR S5 Dh B & < Al FRAT Y IRk
St EmEIATRME SO AE D HE D KRN [EMARTE (Your Stuff)] FNE . BIAKRT
SRR . BRATFRATTAE ) G AR 55 1A BRACAI Ah | 3 26 2% 50O 3 FAT T4 BB R AR AT AR .7 R
5 HA N ARIEXZARARE “Your Swff” S8, 1EN (qua) I HY P AR 2 v BEI A 19
PRI T E X I P VAR E

{H Dropbox 3 A& B IE 152 FE AIBEEIN K Dropbox M P HR AR AE I SCAF 2 “B809™ ., FE PS5 T
#53, Dropbox LA KRS F RSB, & “HZIEFE" (ASIS) UMM, JFdt— D2l
AN IR FH P B AR B T AR . (EAS T A&, Dropbox TATRE ' AT g Jo ik S bR A B R R K
B 0 AR ST, (H IR 55 BRI 2 R T sl e AR AR T AT o A IR 55 3 Y IR 55 BRI R[] /N S
N Ehigh P 2% IR 55 % P DR M, CRIERET $REEIR ST, N A RAIE - (i) 4R IR 55 Bk
BT NSRRI . O IREUAR S EAE, DU (iv) AT A ER & 2 2 o8 AN 2 & R ol o
07 RS R, TR AT TR AT A AT AR B 2 ) EE T 7 SN R D DA T PR 7 A AT A A
BEAT B F T o (d) AEFIRERAUW DT EEUNER | R . BN | RR BT AR
A AnT A 2 Bl A B

AR, B AF i IR 55 B A A i PR gl A 25 2R B R B Y DA ——2 5C b, WA AR BT IR
S5 BRI R AR R F . ARE B T A T, B B CAEBOE A AR S IV B S S0 T R, W
PRAFAH I 55 AN KT BE S0 BR BB B BT A W0 7 B9 24T, O H — S8 Mk At A7 By T PR 0 A - X A7 ik
PR #i o FEECE W AR T b SR XN AT BEAEAS DR F, DR 32 46 N5 BRAT D %) 4 BRIV 7
B ok T BE A BRI i, il A AR w AT SR B i 2 RIA, O B TR Lk
AR, FRATTAT BRI R Ok B B R A S, O S R AR I 55 dE P LA R Ay o R, e
FEAE 1 BOAHL I DL K i3 26 BR AR I P 38 5 () O3 (AR B, AT RE S 3l P G AN T

FEAR R VLA AR RS A B 7= B A0 b AR R, AH B, R B5E 08 o I 7 m) B 52 5 HLOE
B AR X L 40y, DR B SR Y RS A 1858 2 ] A AR AR DL, (o i AR LA BE VP A O (R 47
A # SRR A IR 55 SR A R £ . B IR L RO BURRE Sy . T BULME R ) S, — A4
B35 v 1) B50HRs B A8 o B A RS i B0 R T R A 5 A W R DT AR BR 4, (E 7R A 50 R WA feivr

EAREENE, 2OEZIAGITA B LR T8 MY IR T, B8 ECER
KWL FRE BRI R R A TAEM . RIEFCE RS BIL, 5 BEAE Bridge Tower Dental, P.A.

6D Bailee, in Bryan A. Gamer ed., Thomson West, 2019.
69 8A Am. JUR. 2D Bailments § 77 (2022).
©9 Robert L. Rabin, Perspectives on Privacy, Data Security, and Tort Law, DePaul Law Review, Vol.66, Issue 2, 2017, p.329.

76 -

(C)1994-2024 China Academic Journal Electronic Publishing House. All rights reserved.  http://www.cnki.net



B = A

v. Meridian Computer Center, Inc. @ FrON A ISR HIL IR 55 HR 3t 3 A A B 2 R BUE B E LA
fEDW Data, Inc. v. C. Coakley Relocation Systems, Inc.B® | IEZFC ORI T e FE 5 10 IR 55 2% S H
P& AR S B 0 2 SRV OB S AR AT, RV My B LR AL E AR S TE

() REERILH H %

B4 16— T 2 AL BB T 26 SRR SR R0 B — A S
HPMBIARGRATE UM E, RTHBREREES B, ZPEE UM, BEMAIIREZHIIACH
HEALE, KK U B G b . BIEAAEORE PR, B2 R B W 7= AL Q3 1 AT ]
MRCR] ., FEAEVE SRAT REJE TR B, W, WE P “AESFR” BT E.” EXME
ST, U SRS Y —X 0 W I o A A T B AT RS 37, RO AR
ek, XEANIEME “fiHs T

BeE 2z, AR R WA A R LG A0, B ke ST AR I A N B B A 1
T, BRS80SO R (947 g R BRI R b . TR AT, X R B
— ) Y TER AR AR o K PR AN o A 2R Sk 1] - Ay i A 5 % S A B A A B 1 R 5 ) A N | el
LB =X EUSNOR I

FATHVESE Y 7 AHEZR A 20K SR Y KRBV BA T Z 40, RBIER “d BT hay LA
NSHEGUEUNE TN EE U BB, O N RE S E A SRR, BAERAE U & ERREIA
WIAFEE R AL 5Kk, o L s a2l T #ox g/ N AT faf A Rl ad i 3 >4 0 7 X
WA BT, FAE, BEERLEZENELS TEH T BN UM, EEEEHASHIR U &k
TR F X AT, AT ARSI R G 3 B, AR IATEE, AR RN R
TAT . ANECHE W P A AR R, 50 R LB AT AT | p Al A —— X R N B <l
B AT REAEI (] U S i A2 2 T4, (R T 902 8 i B2 e L/

AR 23 A TRl A i i B R T AN 2 R A IR I AL . TR 8 S AR T A
AL AR S R (RIS, BAY “gh™= iR s EZ 88 E" 5
“ oA AR G A IR AR 2 X g A AL AT RIS AT ) LA GEFREAAURTVE RIS L) %%
PR, AR X e ) il vk, LUR ATHRILAY 5 X5 1) 0 52 A N B AR, (H—A NS HilH
AR 1) 15 B 1 ™ 25 155 A LWk O FEAE B AR — AN DL, e T TRt R
BOX T, TR 2 0 v] H A B B A s R A 3 RIS I PR A 51 3R v (4 B W AU E A T e
Wess 3R, AL — D SV 28 T B AL 5 PEAETE B Rl R B R Al R B

FATHRIN, FEFLEEA T, — D AN AT RE Sl 8 [ & A N B 3R B R A 25, I HLAE ey
A2 N Zx R ZN 3 5K A DGR B 1k — S NG N AT A RS EOOR 55, BPEERRTEOE AR TR
M B 5 BT AR AR AT AN P RO  PRAP  RTIT, S Y75 0 1k O 1ok o L R AU, 5 ) 58 T 7 A
il BE AN TG EA AN R ZOR R MR A 1R . A U rTREAR D&, DB R — T W AR S 0 — T
P R IR G  (HAEW MBCEAR SAT AR OL T, GRIEFIAR MR EEIR) AR, HA L5 F
KT B2 0 F Rk a] BB & —Flod Y pg /b RO it . B, AR E BT S T p ik se i

@0 272 P.3d 541 (Idaho 2012).

@ 951 F. Supp. 2d 1037 (N.D. IIl. 2013).

@ Uniform Trade Secrets Act § 1 (2) (i).

@ Restatement (Second) of Torts § 217 (b).

@ Van Buren v. United States, 141 S. Ct. 1648, 1652 (2021) ; HiQ Labs, Inc. ». LinkedIn Corp., 31 F.4th 1180, 1201 (9th Cir. 2022).
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iR 1 75 AOR AR, LUk, R AR Bl W AR AT 22 R0 D) S R R T AN ik 1 S R AT
N o AEH I ) BRI A W 7 ) AU A IE A B 0 A TR X IR SR i vk E 1 55 77 figf phe i) R A

I RME A 1 DU R 20 VF nT AR L S il b N 9 15 B 5 35 80 = b . S iy ) — B
WP AN AR, IR E R, WA T RS =7 R X Se 8, BR AR B R EI
AR AN IE 10

TEARMOER A1 5 R, KA AR 3 A 9 B R R AT A AT, X B ik Xs W™ A B
S R A A BLICBR B R AU i BERY o JLATE A B T R AT LIRS i el A
oA, MHBA IR HOR IR, E AT T AE R AN AT O B A AR AR A, (H I A R R T
X, M BICT A ORI Y 55 N7 — Bl W g3 50 b ml i AR 2 3L AT B b 2R TR
55, KRS A TE RN A ARl 2 T A S U e A A Sz R B A, AE
AR A RER B AR AR, kB rTREUACH B AT] <R RUEBLEEIE . T REIA N, AR
R AT R T J7 Al BEAN AR HE I AR R S A BB . TRIAE AR CEEAN AT N BR iR
58 2R I AL H A RS S AR 38 B A NS e P e s L O ) - 30 R S 4 SR T

(W) i Rk F 2%

73— MIE MR A W S S SOt S R . B R R S — AT R AR A AR K
M BVEIT AR, DUHREEA SCHAR Y — P R R S IHE B . A G R —3r, A2 F AR
SMAIEEAEE . R, xS S AR 3 S T R A

TR B ik T BE A A LA T o A AR I AR B 2 BV R AL Bk A PR3P, I A Kt Wi AR L 2 Ar S
S5 AL AE T BeAh AR W S RS s A S e A A TR A B RS D
TR AT IRl AL B BT

(ELRD Al B AT R Ml B 5 B A3, BRSO LA R 23 P i R S R IR & IR T R 524, JF B il
ST R B AT, AT AR IR S R OE R MR ST © FRYGRIE, B AT R AR IR
SRR T X R W AT RN ER I AR L, IO BT T AP R, ] aeA B T3t
A E WA S FAE ., EAERXMITOLT, RN = BOF A 2o DAL RE M BT ATHT 1 A

(Z) BHAHEFEE

BB R EAE L Z BT, AR R R R AT E MedCloud ™o o T HiC B A 1R FR RE AT 204
MedCloud %A= ¥t &5, A& AOMEHEAS BB &R, R ™ BUESE T, X AR B SRR A ?

TN MedCloud HY 3l ™ FEE AR B 408 W 77 AR J A AL . E B2 AE Fll MedCloud Z 18], 1 T EEAERY
SZACANSVFR = T5 ARG HEAGR B RAE W7, B2 A4 N HEBR 76 FL R R S A1 1 B W = A 52 3]
%, BELES MedCloud Y& A il fE 2t il REA 2 RBR R & 5T WiATie, X2 — P EE kR,

{H S8 I A W 7 AL 5 —— i Bl 5 AT DGk — o ST B0 A T Al AT A B W 7= A, 3
e R T A R, R JC A4 T AT 52 ], (H S 2R R MedCloud ) 52 HAT V7 AR, DA g >4
BRI T, 239 M BEAEH MedCloud TMIAS & B35 A W0 7= A K080 IV 7= ok ol ok Wt 37 B A=
EVFRE BT =ik, HEIF AT R T 85 KU,

XA X B AR, BRAE T eI S T R YRS, RO R A SRR 2

@ UTSA § 1 (2) (i) (B) (II).
@0 See Coccoli v. Town of Scituate Town Council, 184 A.3d 1113, 1120 (RL 2018); Downs v. Homax Oil Sales, Inc., 421 P.3d 518, 524
(Wyo. 2018).
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17 fifi £ MedCloud . BE/E A MedCloud AT it 2 7 (1996 4F i HEOR [ i 8 5 5T AT 5 % (HIPAA) )
Wl REE S 1o CINIE 25 ALk (CIP)) SFMIBRFASL 5 MedCloud AJ RE PR R FE % A7 15
ST N AN A S RS 1 1 52 55 A7 R, e — S AR R T AR I T AR X B A 5 MedCloud 42
VRN BUBUM o H S B R A B AL RO URAL, BT B AR e Jr A BRI B DR AR B A A G Y
FOE . NG AR IU S 1 NI, HE R X S B RA RN KL AT AN

() MEBZE IR HEIRGHIE . B Moore

Moore v. Regents of the University of California &% ¥ K& M & B PR BT 3% A5 B A 7= kL, 20 7=
FCEGIBR ARG FEANR . RREEHRBE ., WA TE W7 AR A X 43 B0dE 7
B, A BT IHBR— SR AL,

{81 75 2, Moore 7E MM R ZFIEAZA AL By Ho0 232 1 B 40 M A IS BY6 9T o 6 U5 il %) G ik
G, BEAETEMBRITIR RAE TV 2 HEEA , BEA G ] Moore Y53 G R 70 25 FIRS SR A 9 — 28 T 4k
CLARM, HES7 13845 H Moore RIS AHAEAY “4HE R, BEA WIHIFRG TAH MR W LR, AT
NEDTF &, I s ik ek by, R EEF 50, Moore & A3 LR A UFIA Bl {H IR B 52 2
VF Moore 442 [n] P& A= 38 38 G655 5k, DR R AR ZE R AT 328 5 Al 19 SR AR 9% SO 28 T R 4

S Moore ZZANAFAER KRG, (B B W 7 KU A B, 1A BE R L&A FY . Moore 7E LT
BEAEIERY , Bt BB T M ICR I SECO AT I AU B0 AT 26 . Moore 5 MJC T 2
M & F TR YT b T A AR A AR AT S NI R g5, PR R AT DR B Al B A — B 43 1) B 4
b X B SR 240 L e = 0 77 R 2 2 R A AU AN BB A 1 FE R DU X6 5% 7 1) 4 = R AT A AR

Moore 8k Z ATAT ANV ECA 45, O IR ARG AR T (5 8RS R sidii Ry <&M
N7 ATEERR, MPUEAORM AL T A A i R R, BRSSOy . % BlE T . S
A R ARAFAIAE B AR AL AT R — AL AT EERG, DU R A O L (5
BB NIE A RDRVUIIE A S SRS, X ARIATRI ISR, M2 . e T X
FEMIERSE, B AIRZL & MR A% 5 BT N A HIZAE B B AR, TGI8 2 BB /B REHREL,

B W 7= A T oA 2 5 FE T4 E R R 4R Moore Fl 25 194624 T2 BEEAEFIH H 5 Moore 1)
P 55 0GR ARG X Moore 4 5 B 24 iy i A . TG, BEARTIAE T 20 LB T 1A R
. AESCRIE P B SE T, B AR TR Moore M SCHIE 10 A 4RV 2, 15 SCBAE50
PR A TS, 2l B TAMERZ ™ (A, BRI ™ (I R) AR (BF]),

WA, RUIE, Moore f 3 7K 2 5 T X AR A% B BRI Ui TA] . Moore 5 4 41 i HL A9 15 2. .
o T EEE W AR AR AR R R, Hof A AT A 5 B (s AL, HENR SRR A R S b 3L R )
ARG L) s M AR A A 19 52 B 2 3513 Moore BRIV 7 A . HH IV 7 B5 48 1k R 289 7T Ak
N A S SR IO B, X R AR FE 55 A = A [ 0 F2 ok, MERR AU TR IR AT,

.......

&5

WSRGEARAE B, RO RLZARE B W 7 A, Rl R Wk g 3L SR 57 = D AR R

@ 793 P.2d 479 (Cal. 1990).
@ See Newman v. Sathyavaglswaran, 287 F.3d 786 (9th Cir. 2002).
@ See James Boyle, Shamans, Software, and Spleens: Law and the Construction of the Information Society, Harvard University Press,

1996, XI-XII.
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T JEE 1R P 7 AR VIR A T AT Al 2 DR 7 B ot D A AT o] fe P A 2 4 1 3t T
A7 AL ke DIp R B 2 R 2 BN [ SCAR B AR IR 1 DR R 307 A, R AR BRORF Rk 23 B 7K
NG AR N

TR %o NAR 2 AR IR 0 B R AR AR, (ELARR R K L8 = Dy i AR B2 00t S8 N fEDUL 0 R 2
AR GRRE M AT R BE P O b AR L, L TR A T AL RO AR R T i R A
SARBAE | BARAIRE S, MR EIEREEAE T R T RAR A TR, AR A B R — R
BT LIREAUE W B VE AR . ARAI R . S R B2, R RIS, 1
IS RA 2, BT 5 YY) A RS FRE R RLRE, TN B0E R S

FeATHEIX BN 08T 1 SO i B FE MV . AR SCHBORM I R e o, @y RRA R
FAT R WS FEL, AR 1 B B A 25 2k o el B 30 U0 Y LR HEAR D o B0 0 7 U 24T IR A
BRI R EASAE MR PE R AR AOR] . BATT R R B e A S R A
B RCHEAR A BRI AR, IE RN 1 R WK 86 A 66 T TR I8 ) 502 R AN A B TR R A I 7 A
RIFAZH Tk,

SMTUL AT BRI B FBUE AR EGE I BE A5 . FAT O BRI W 1 —
M, nfrg b s, DU AR A AL, TR, B

Abstract: Because thinghood in the legal sense is social consensus, data can become the thing
and a person has possession of data when they control at least one copy of the data. Data property
right is a person’s right not to disclose any of his data from the computer without his consent
based on the possession of the data. The purpose is to grant and affirm the ability of the data
holder to use the data under his control without interference from others. This treatment of data as
invisible and instantiated in tangible copies is consistent with the way the law treats information
protected by intellectual property law, and does not constitute the expanded new type of
intellectual property rights (exclusive rights) warned by scholars. Therefore, like interfering with
other people’s possession of real and tangible movable property, those involved in such
possession should also be held accountable. The data property rights system and the existing
chattel law complement each other, and treat information and physical things equally, so as to

restore the balance between various things that are vital to people ’s lives and livelihoods.

Key Words: Data Property Right; Data Instance; Data Ownership; Data Rights; Intellectual
Property Right

(REHE: X1 M)

@0 See Thomas W. Merrill & Henry E. Smith, The Mordlity of Property, William & Mary Law Review, Vol.48, 2007, p.1850.
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