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Outline

6009/& scans, indexes, and displays srippels Fron book's

Sett/erment cou/d have /et 6003/3 Sell complete book's

7o do ths, it wused releases for éoog/e s Future conduct

In ZHis Zal. lé J

WAt are Future—conduct releases?

Why are they so dapgerous?

WAl Showld cowrds do abowtd 2herr?




I Future-Conduct Releases




Releases from Authors Guild

Past: e 4> any/ of’ the Folf/ oa)/nﬁ actlions Z(a,éen on or
Aef ore the Effective Date . . . ( /‘/> an/ éoog/ e
Feleasee s D/B/Z‘ 1zation of swuch Books and IrSerds

and dny 6003/@ ( e/ easSee ‘5 USe of D/S/‘Z‘a/ Cop/eS of
Books and Irnserds for éoog/e ‘5 USe 17 Goog/e
D icds and \Sevices b

Feidure: " (B) after the Effective Ddde, any act or
o/y//‘é SI1on dé(Z‘ﬁo/‘/Zea/ A}/ f/w‘é 4 Meha/ea/ SeZ‘Z‘/ emenf
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Iwo important distinctions

Felure conduct , not future clams or fulure clamants

1 ﬁ(Z‘dﬁe c/ WS 1 in »masSsS Cort cases imvolve /OQS ¢ condect

Parties can have both Future—condwuct and past-conduct clars

Watch for releases Ay classes, not éy individuals

Thdividuals can also act via contract; classes carnot
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I: Dangers




More at stake

Baseline: 234X 3) a/ama385 aclion for defendant S prast conduct:

Class can lose its r{g/ﬂ( Zo COMP&/?SQZ(/‘O/?, but no more

faiare —Conduct releases can resw/c in fresh harr»s o Che class

Keleases 3/\/3 Che defendant rore Scope for action

Thus , Chere 1S more i S Z‘aée for the class




Other dangers

Futletre—conduct releases are harder Zo o’eS{gh and revieco

" It's hard 2o make predictions, especially about the fudure.”

Endennc moral-hazard /aroé/ enmsS for the defendant

ﬁ(Z‘dﬁe —conduct rel/ easSesS concentrale powoer n Che defendant

Pos 5/5/ e Chreals o Zhe cl/ass and Zo A rd pdl‘f/eé

ﬁ(z‘/,(re —condwuct rel/ easSesS refa/re, Cowtrls o ac? as 7 33/6 7 alwres !

Insert standard competence and accOanZaéi//Zy argamenis Aere
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|]: Solutions




Solution |: closer scrutiny

Cowurts af. reaa’y Scrutinize setd/esrents For aa/e?aczcy

As refa/rea/ Ay Pule 23 eX 2) and Due Process

With more at stake in future—conduct releases and riore

opporfan/‘z‘/eé For M/‘Sch/‘ef, closer scrut /‘ny N re?a/rea/

I discuss detar/s and some Specific ideas in the paper, e 9.

Ex ante’: seek advice From special masters and political branches

Ex poS Z: relan ‘/'L(/‘/S diction and /”a}/ fee awoards over Zime
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Solution Il: parity of preclusion

Tie Sett/ement 2o the ana/er/y/nﬂ /aeoSet:

A class can give Up a clam in settlement only £ 1Z was ad s Zake

in Che L(na/er/y/nﬂ lacos et
Frtle 23 and Ardicle TIT /lirnt k/'/,(r/‘\Sa//cZ/on over wunreldded rictters

’7773 /ine reflects pre,c/ wSion doctrine:

Past—conduct c/ams 54(@‘3@5 o clain prec/ Dty ol

Felitre—conduct clams S aé/'ecz‘ o ISSue precl/usion Charroe)
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The normative case for parity

Stakes rno Aigher than in Lhe wunderlying lacoset

Grounds releases in specitics of defendart s rast conduct
Defendart s skin in the garre lirntls moral Aazard

Cannot credle rew poeoer, only contirm existing pocer

Ties set?/ enents o eX/\Sf/ng 4 réicle ITIT controversies
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3ack to Google Books

Past conduct: s cann/ng and S ea/‘c/w'nﬁ roere p/ atsib/ (Vi Fr «USe

Feidere conduct: 58//[/73 whole books en masse 15 not Farr wUSe

Z.e. no poé S /‘A// 17 y of /OreC/ LUSIon aﬁa/‘nSZ‘ class Me/)’lée/‘é
THhis is exact/ (17 Che Sort of sett/erent twe Showld be coorried aboctt

4 S Cidh/?/‘hg —and -s edfd/?/‘nﬂ Sett/erent coout/d ée anolher S iory .

IF 6003/ e wwins o trialy i? will be allowed o continte s Cdnn/nﬂ

Close s cruing re?/,(/rea’ , bet potlentially perriss 16/
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Discussion




