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The Google Books decision

Google scans, indexes, and displays snppets Fromr books
Setl/erient cwoet/d have /et éoog/e Se// cOmp/efe books
Setd/errent re?a/rec/ release For 600§/e ‘s fudure conduct

Kejected by the court on this basis, arrong others
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Future-conduct releases

7 he 6003/3 Book's sett/ement imolved Futire—conduct releases

Swuch sett/erient?s are anasaa//y dangeroaS

7 hey regitire closer screding £rom courds (a standard)

Keleases linited to clams a stake in the lawswit (a rede)

The DOT 3of i r{ghf ! 2he sett/erent coas a Ar/a’ge Do g
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ruture conduct vs past conduct

Keleased clams in 2he éoog/e Book's sett/erent:

SCAD any of the # o/, ow/nﬁ actions Zaken on or before the

& Fective Date . . . (i) any/ 6003/3 Keleasee s D/B/K/ZQZ‘ 1on of
swuch Books and Irnserds and any/ 6003/8 e e
DIE/Z‘Q/ Copies of Book's and Inserts Ffor éoog/e S wse in Goog/e
Products and Services . . .

(B after the & Fective Date, any act or orussion authorized 5}/
2hs Amended Setd/ement A, (greement . . . when Chat act or
oriSSion 1S wundertaken Ay a Person who 15 awthorized o
wndertake 1t wunder ¢his Arended Settd/errent A 3reemeni whes &




Iwo important distinctions

Fulire conduct , not Ffuture clams or fulure clamants

s ﬁ(Z‘dﬁe c/ WS 1 in »masSsS Cort cases imvolve /OQS ¢ condwct

Parties toilh future—conductd clars (<% Ahave pde —conduct

clams, as well

Watch for releases Ay classes Mot Ay individuals

Irdividuals can also act via contract; classes cannot
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More at stake

Baseline: 234X 3) a/ama385 aclion for defendant S prast conduct:

Class can lose its r{g/ﬂ( Zo COMP&/?SQZ(/‘O/?, but no more

faiare —Conduct releases can resw/c in fresh harr»s o Che class

Keleases 3/\/3 Che defendant rore Scope for action

Thus , Chere 1S more i S Z‘aée for the class




Dangers of future-conduct releases

Fuetletre—conduct releases are farder Zo c/eS/Bn arnd revieco

" It's hard 2o make predictions, especially about the fudure.”

Endennc moral-hazard proé/ enmsS for the defendant

ﬁ(Z‘dﬁe —conduct rel/ easSesS concentrale pocoet n Che defendant

Pos S/A/ e Chreals o Zhe cl/ass and Zo A rd pdl‘f/eé

Fortlere—conduct releases re?a/re cowurds o act as / 3\9/6 /[ wres

Insert standard competence and accOanZaéi//Zy argamenis Aere
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Solution |: closer scrutiny

Cowurts af. reaa’y Scrutinize setd/esrents For aa/e?aczcy

As refa/rea/ Ay Kutle 23 and Dite Process

LWith more at stake in Future—conduct releases, and rore

opporfan/‘z‘/eé For M/‘Sch/‘ef, closer scrut /‘ny N re?a/rea/

I discuss detar/s and some Specific ideas in the paper, e 9.

Ex ante’: seek advice From special masters and political branches

Ex poS Z: relan ‘/'L(/‘/S diction and /”a}/ fee awoards over Zime
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Solution Il: parity of preclusion

A class Showld be able 2o 3/‘\/3 Up in Sell/erent thosSe and on/y
those clams at stake in he wunderl }/"’{9 laeos et

7778 /ine reflects /VreC/ US1on doctrine:

Past~conduct clams subject o clarm preclusion (broad)

ﬁ(f&(ﬁe —condwuct c/ arMS SL(zé/'ecf lo 1SSue prec/ USION ( narrow>

FPule 23 and Ardicle TIT /irnt k/'/,(r/\Sa//cZ/on over wunreladded ricdters
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The normative case for parity

Keleases only clarms already at stake in the lawset
Grounds releases in specitics of defendart s rast conduct
Defendart s skin in the garre lirntls moral Aazard

Cannot credle rew poeoer, only contirm existing pocer

Ties set?/ enents o eX/\Sf/ng 4 réicle ITIT controversies
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Counterarguments to parity

Cases / /,ée \/aéow‘c/z Seenr Co /vro/w“éff all fulure—conduct—releases

But even /na//\//a/ad/ S Ccan ‘f pro\f pecf/\/e/ }/ wave the cnvi/ r/:9/7ﬁ5 / ALOS

Some bodies of law have a pé(é/ I po/ /cy aﬁa/n\f z pr/\/az‘ e o/‘a/er/ng

But not afl! €. g COpyrzg/lf depends on licens //‘)3

Firefiq/iters and consest-decree cases allow * broader relief ¢han

Zhe cowurtd cowld have aoarded affer a tral

These are individual prosuses C relief”) Zo the class
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3ack to Google Books

Past conduct: s cann/ng and S ea/‘c/w'nﬁ roere p/ atsib/ (Vi Fr «USe

Feidere conduct: 58//[/73 whole books en masse 15 not Farr wUSe

Z.e. no poé S /‘A// 17 y of /OreC/ LUSIon aﬁa/‘nSZ‘ class Me/)’lée/‘é
THhis is exact/ (17 Che Sort of sett/erent twe Showld be coorried aboctt

4 S Cidh/?/‘hg —and -s edfd/?/‘nﬂ Sett/erent coout/d ée anolher S iory .

ZF 6003/ e wwins at trialy it woelld be allowed o continue

Scrutimze it closeh Y bet i ‘5 poZ‘enZ/a/ / 17 permf\f Sible
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Questions!?




