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that is immaterial, for, if  a mi.stakc has been 
m ade by counsel, it would not relieve the jud^e  
from his duty of seeing that the jury did not act 
on improper evidence. I t  is .sometimes .said, and  
very erroneously, that the judge is bound to be 
counsel for the p rison er; but, although he is not 
to  act as counsel, he m ust at least take care that 
th e prisoner is not convicted on anj’ evidence  
but that which is legal. The conviction m ust, in
m y opinion, be quashed. ^ i iJ ^ Uonviclion quashed.

Solicitor for the prosecution, E. II. Woodcocl:, 
W igan .

baiurday, March o.
(Before Lord Coleridge, C.J., l^oLi.of k, B..

S tephen , M athew, and W ills ,  JJ.)
R eg. V. Hands and o th ers, (a)

CrwYiirial laio — la rcen y  — Autom atic ho.*' co'rt- 
taiii'iuy cigarettes — Oigarette laicfully cihtain~ 
able hy drojpping a jpenny into box— A tta in in g  
cigarette hy means o f  a brass disc o f no value, 

lig a in s t the w all oj" a 'p t̂blic passage icas fixed v l ia t  
is  Icnown as an '‘̂ automatic b o x f the qrroperty i f  
ct com pany,  ̂ In  such box was a  slit o f sftjjicicnt 
size to adm it a penny piece, and in  the centre o f  
one o f 'its sides was a  projecting button or Inioh. 
U ie  box was so constructed that iipon a- ptenn'ij 
piece being dropped^ into the slit and the Jniob 
being pushed %n, a  cigarette would be ejected fro m  
the box on to a ledge luhich projected fro m  it. 
UpoUf the box icere the following imscripiions \ 
“ Only penme^ not̂  halfpennies ; “ To obtain
an  E gyp tian  Beauties cigarette place a. penmf in  
the box and push the knob as f a r  as it  w ill 'go:  ̂
The pmso'ners vjent to the entrance o f the passage, 
and one of them dropped into the s lit in  the box a  
tra ss  disc about the size and shape o f a  penny, 
an d thereby obtained a cigarette, which he took 
to the other prisoners.

M eld, that the pHsoners were gu ilty  o f larceny.
Case r e sc u e d  by the Quarter Sessions for the
county o i Glcmcester, as follows :__

Prisoners Hands and Phelps were severally  
indicted  for that on the 29th jSTov. 1886, they  
did felon iously steal, take, and carry away one 
cigarette, ot the goods and chattels of Edw ard  
Shenton, against the peace of our said L ady the  
Queen.

prisoner Jenner was indicted for an attem pt to  
stea l, &c. j  -r»,

prisoners Jenner a ^  Phelps pleaded gu ilty , 
prisoner H enry  Hands pleaded not g u iltr ,  

and was g iven  in charge to the jury.
J. E- S- S im  appeared for the prosecution. 
Moore appeared for the prisoner H ands.
This is a case of larceny from what is known as 

an ** autom atic box, and the circum stances are 
as fo llo w s:

]Vlr. Edw ard Shenton is th e  lessee of th e  
A ssem bly R oom s at Cheltenham, and has fixed  
against th e wall^of th e passage leading from

about eight or ten incnes, and in the upper . 
hand corner (facing the operator) of the fron 
face there is a horizontal s lit  or opening of suffi 
cient size to  adm it a penny piece.
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In tiio cen tre o f th e face is a p ro jec tin g  battoi^  
or knoll ul)ont th e s ize  o f a sh illin g .

In tlie low er left-han d  corner is a  h o r iz o n ^  
.slit or open ing o f su flicicnt size  to  a llo w  o f  the- 
exit of a c igarette .

There is an incription  on the face o f  th e  b o x :
Only pennioH, not halfpennio.s.

Al. -̂o:
To obtain an Efryptinn Beauties cipraretto place a 

penny in tlie box, and puHli the knob as far as i t  w ill go­
l f  the.se d irection s are follow ed a c ig a r e tte  w ill 

be ejected from the low er s lit  on to  a  bracket 
j)laced to receive it.

The box is th e  ]>roperty of the A u to m a tic  B ox  
Company. '^Hie c ig a re ttes  w ith  w h ic h  i t  w as 
charged belon ged  to IMr. ISlienton.

For som e tim e p ast Mr. S henton  h a s  fo u n d , on 
clearing tlie  box, w hich  he d id  on ce o r  tw ice  a  
day, that a large num ber of m etal d is c s  (brass 
and lead) o f th e  s iz e  and shape o f a  p e n n y  had  
been put in, and  a corresp ond ing n u m b e r  o f  
cigarettes had been taken out.

In consecjuenco of th is d iscovery  a  w a tc h  was 
set ii])on the box, and, upon th e d ay  n a m e d  in  th e  
indictm ent, th e  box h av in g  been  p rev io u sly  
cleared, tw o gen tlem en  w ere seen  to  g o  to  i t ,  each 
put som eth in g  in, and each took a c ig a r e tte , as it  
appe.ared. *

The box w as tlien  exam ined  and fo u n d  to  con­
tain one E n g lish  p en ny and one F r e n c h  T>enny. 
These coins w'cre le ft  in. T he box w a s lo c k e d  and  
the w atch w^as aga in  set.

Shortly a fter  th is , th ree lads (afterw 'ards proved  
to be the th ree  prisoners) wore seen  to  com e to* 
the entrance o f th e  p assage, one o f th e m  cam e in, 
went to th e  box, p u t .som ething in , ob ta in ed  a 
cigarette, and then  rejoined  th e  o th e r  tw o  a t  th e  
entrance. T h is  w as repeated  a secon d  t im e . The 
third tim e it  w as ob served  th a t th e  b ox  w o u ld  not 
work, and w h ile  th e  lad, w ho a fte rw a rd s  was 
found to ho th e  p rison er Jenner, w as p u sh in g  at 
the knob, th e  w atch m an  cam e from  h is  p lace of 
concealm ent and p u t h is  hand  upon  h im .

The box w’as th en  opened, and a  p ie c e  o f  lead  
was d iscovered  s tu ck  in  th e  “ v a lv e ,” w h ic h  had 
the elfect of p rev e n tin g  th e  m a ch in ery  o f  th e  box 
from w ork in g.

I t  was th en  fou n d  th a t th e  b o x  contained  
(he.side.s th e  E n g lish  and  F ren ch  p en n ie s  already  
m entioned) tw o  d iscs  of brass ab ou t th e  s iz e  and 
shape of a pen ny.

Ko other co in  or m eta l p iece w’as fo u n d  in  the 
box, and no one (but th e  three la d s  a s  above- 
m entioned) h ad  approached it  a fte r  th e  two* 
gentlem en w ho had  p u t in  th e E n g lis h  a n d  French  
pennies.

The p rison er J en n er  w as g iv e n  in  c h a r g e  to the 
police, and  th e  tw o  o th er p rison ers w er e  subse­
quently ap prehended.

Upon b ein g  b rou gh t to g eth er  a t  th e  polico 
station  th e  p rison ers a ll m ade s ta te m e n ts  m ore or 
less im p lica tin g  th em se lv es and each  o th er.

The p rison er H an d s said  :
Me and Jenner met Phelps about 7.45 p.m ., Phelps 

said, “ I  want to go to Hodvvells.** I did not g*o, and we 
went down into the High-street. Phelps and Jenner 
stopped by the Assembly Rooms and went in, I  remained 
outside. I  believe Jenner was cauglit at the box. Mr. 
Shonton’s man took him inside. I afterwards put a 
penny in the box and had a cigarette myself. The 
pieces of brass produced are ciib in our shop, the 
blacksmith’s shop at Mr. Marshall’s.

In  le a v in g  th e  case to  th e  ju r y  th e  learned
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told thorn th a t th ey  w ould  h ave to  con- 
U^rst, w a s  th ere  a  th e ft  com raitted  • th a t  

.S h e n to ii u n la w fu lly  d ep rived  of h is 
w ith o u t  h is  k n ow led ge  or con sen t  

S ^ ^ n d ly ,  i f  th a t  w ere so. w ere th e y  sa tisfied  that  
^ n ep iT son er (H a n d s)  took  an y  part in  th e  robbery *- 

also told th e m  th a t  if  th ey  th o u g h t th a t th e  
F ^ o n e r  w a s  o n e  o f th e  th ree lads w ho cam e to  

e n tr a n c e  o f  th e  p assage, and th a t he was 
“ ere  w it h  t h e  o th e r s  for th e  com m on purpose of 
u n la w fu lly  ta k in g  th e  c ig a r e tte s  from  th e box, or 
^ ® a fte r w a r d s  p artook  o f th e proceeds o f the
T O b W y, o r  t h a t  h e had  taken  a p art in  imikinc^ 

d is c s  k n o w in g  for  w h at p urpose th ey  \vere to  
W  u sed , t h a t  th e y  w ou ld  be ju stified  in  findiiio- 
n u n  O T ilty, a lth o u g h  h e m ig h t n ot a c tu a lly  have  
p u t  th e  d is c s  in to  th e  box or have tak en  out a
cigarette.

^ e  j u r y  fo u n d  th e  p rison er (H and s) g u ilty ,  
nnd, u p o n  m o tio n  in  a rrest o f ju d g m e n t on the  
g r o u n a  t h a t  “ th e  fa c ts  as d isc lo sed  by th e  
e v id e n c e  w e r e  n o t  su Q icien t to  c o n s t itu te  a 
la r ce n y ,” a l l  th e  p r iso n er s  w ere a llow ed  to  stan d  
o u t  o n  b a il u n t i l  th e  n ex t q u arter  se ss io n s .

T h e  q u e s t io n  fo r  th e  cou rt w as, w h eth er  th e  
^acts a s  d is c lo s e d  b y  th e  ev id en ce  w ere sulH cient 
t o  c o n s t itu te  a  la r c e n y  ?

H o  o n e  a p p e a r e d  on  e ith e r  sid e.
I /o r d  C o l e r i d g e , C .J .— In  th is  case  a p erson  

w as in d ic te d  fo r  c o m m it t in g  a larcen y  from  w hat  
ia  k n o w n  a s  a n  “ a u to m a tic  box, ' Avliich w as so  
c o n str u c te d  t h a t ,  i f  y o u  p u t a p en n y  in to  it and  
p o sh e d  a  k n o b  in  a cco rd a n ce  w ith  th e  d irectio n s  
on  th e  b o x , a  c ig a r e tte  w as e je c ted  on  to  a b rack et  
an d  p r e s e n te d  to  th o  g iv e r  o f th e  p cn n 3’. U n d er  
th e se  c ir c u m sta n c e s  th e re  is  no d ou b t th a t  tho  
p rison ers p u t  in  th e  box a p iece  o f m eta l wdiich w as  
o f  no v a lu e , b u t  w h ich  p rod u ced  th e  sam e effect  
a s th e  p la c in g  a  p e n n y  in  th e  box p roduced . A  
c ig a r e tte  w a s  e je c te d  w h ich  th e  p r iso n ers ap pro­
p r ia ted  ; a n d  in  a  ca se  o f th a t  c la ss  it  ap pears to  
m e th e r e  c le a r ly  w a s la rcen 3  ̂ T h e m ean s h y  
w h ich  th e  c ig a r e t t e  w a s m ad e to  com e ou t o f th e  
1k)x w e r e  fr a u d u le n t , an d  th e  c ig a r e tte  so  m ad e to  
com e o u t  w a s  a p p ro p r ia ted . I t  is  p erhaps as  
w ell to  s a y  t h a t  th e  learn ed  ch a irm an  som ew h at  
im p ro p er ly  le f t  th e  q u e stio n  to  tho  ju ry . H e  to ld  
th em  th a t , i f  th e y  th o u g h t  th a t  th e  p r ison er H an d s  
Was o n e  o f  t h e  th r e e  lad s w ho cam e to  th e  
en tra n ce  o f  th e  p a ssa g e , an d  th a t  h e  w as th ere  
w ith  th e  o th e r s  fo r  th e  com m on  p u rp ose o f u n law ­
fu lly  t a k in g  t h e  c ig a r e tte s  from  th e  box, or th a t  
h e a fte r w a r d s  p a r to o k  o f th e  p roceed s o f th e  
rob b ery— ^hedid n o t say , la r ce n o u sly  or fe lo n io u sly ;  
an d  h e  fu r th e r  d ir e c te d  th em  th a t, i f  th e y  th o u g h t  
t h e  p r iso n e r  h a d  ta k e n  a  p art in  m a k in g  th e  d iscs  
k n o w in g  fo r  w h a t  p u rp ose  th e y  w ere to be u sed , 
th e y  w o u ld  b e  ju s t if ie d  in  f in d in g  h im  g u ilty ,  
^ th o u g h  h e  m ig h t  n o t a c tu a lly  h ave p u t th e  d iscs  
in to  th e  b o x  o r  h a v e  ta k e n  o u t a c ig a r e tte . H ow  
I am  n o t  qjuite su re  th a t  s im p ly  th e  fa c t  o f d o in g  
a n  u n la w fu l th in g , as jo in in g  in  th e  m a n u fa c tu re  
o f  a  d isc  t h a t  so m eo n e e lse  w as to  use, w ou ld  m ake  
h im  g u i l t y  o f  la rcen y . H e  m ig h t  b e g u ilty  of 
so m e th in g  e lse , b u t I  d ou b t v ery  m u ch  w h eth er  
h e  co u ld  b e  c o n v ic te d  o f la rcen y . A.s upon th e  
fa c ts  o f  th e  case , h o w ev er , I  do n o t th in k  th a t  
th e  ju r y  c o u ld  h a v e  b een  m is le d ;  an d  a s u pon  
th e  fa c ts  th e r e  w as u n d o u b te d ly  a la r ce n y  com ­
m itte d , I  a m  n o t  d isp o se d  to  se t  a s id e  th e  con ­
v ic tion .

[Cr, Cas. R es.

P ollock, B., S tepuen, Mathew, and W ills, JJ., 
concurred. ^ . . .  -  ,Conviction affirmed.

S aturday, March 5.
(Before Lord Coleridge, C.J., P ollock, B., 

S tephe.n, M.vtuew, and W ills, JJ.)
Reg. v . R iley , (a)

C nm nt:il late— Attem pt to rape^-Denidl hy pro~ 
sccutrix of pret’iows connection with prisoner—  
A dm issib ility o f evidence to contradict denial. 

I'jnm an indictment tvhich charges a  prisoner with  
an attempt to commit a  rape, the prosecutrix may 
he cross-c.camined as to the fact of her having 
had connection w ith  the prisoner previously to 
the commission o f the alleged offence; and should 
she deny the fa c t o f such connection having 
taken jdace, evidence m ay bo given in order to 
contradict such denial.

C ase  reserved for tho consideration of this court 
In* the Chairman of Quarter Sessions for the  
hundred of Salford, in the county of Lancaster, 
in which it was stated th a t:—

1. A t tho interm ediate sessions held at Man­
chester in the said count}’’ for the hundred of 
Salford, on the 18th A ug. 1886, James Riley was 
tried  upon an indictm ent charging him with an 
assau lt upon one A lice Cresswell with intent to  
c'ominib a rape upon her; there were tw o ’other 
counts in the indictm ent, one charging an indecent 
assau lt, the other a common assault.

The defence raised by the prisoner’s counsel 
w as, that whatever was aone by the prisoner to  
th e said A lice Cresswell was done with her con­
sent. The said A lice Cresswell was at the time 
of the com m ission of the alleged offence by the 
prisoner a woman of or about thirty years of age.

b. She was cross-exam ined by the counsel for 
th e  prisoner as to previous repeated voluntary 
acts of connection w ith  the prisoner at specified 
tim es and places before tho tim e of the commi^  
Sion of the alleged offence, which she denied, and 
sw ore that she "never at any tim e or place had 
had connection w ith  the prisoner. ,,

I .  Counsel for the defence proposed to call 
several w itnesses to prove these several alleged  
act.s o f connection between the 
tlic  prisoner, bnt the court refused to allow the

--------  be called or examinet^ ,
purpose of g iv in g  such evidence, wpop.*“®-S' 
th at such  evidence was not a d m is s ib le  for the

- i d  indiotmenl. and
cou n sel for the prisoner was bound _ g 
answ er of the prosecutrix for the P, ^.pinion  
th a t trial, but the court reserved ^ to
of th is honourable -court the question 
w hether it was righ t in  so rulm^^ fhe first count 

-the prisoner was convicted on . respited 
of th e said  indictm ent, hut the 
.ludgm ent and adm itted him to bad peuu o 
decision  of th is honourable -ninn that the

I f  th e  court should be of °P.‘?  „j(jence, the
court w as r igh t in  rejecting the said
said  conviction  is  to  s ta n d ; otne 
quashed. .

Addison, Q.C. for the pri®°“®*’-'lTg^dndssible^- 
^•ounds upon w hich th is '
th e first, that it  went directly to—__-----------l---- -

I (rt) Reported by ic. C unningham  Gi*bn« Esq.i Barrlster-atrLa\s.


